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FEBRUARY, 1880. 


THE LAW OF COLLATERAL SECURITIES. 


THE term “collateral security” has in recent years come into 
general use to designate a pledge of negotiable paper, corporate 
stocks, or other incorporeal personalty, as distinguished from a 
pledge of corporeal chattels. In a broad sense, “collateral se- 
curity is one, side by side with, or in addition to the first, or in 
addition to the debtor’s own obligation;”! and in this sense 
might apply to a mortgage whether of real or personal property, 
or to a pledge of a chattel, or of a chose in action as well. But 
the customary use of the term to designate a pledge of incorporeal 
personal property seems now to be well established; and it is 
convenient to have a term to distinguish a pledge of such prop- 
erty from an ordinary pledge of chattels, because many rules of 
law applicable to the one pledge are not applicable to the other; 
and therefore this use of the term is here adopted and adhered 
to.? 

Part I.—CorpoRATE STOCKS. 


Whether stock of a corporation could be the subject of a pledge 
was formerly doubted, for the reason that, in order to constitute 
a pledge, possession must be given of the thing pledged, and 
possession of shares in a corporation cannot be transferred except 
by a written transfer, which apparently passes the legal title and 
general property in the stock, which are the characteristics of a 
mortgage, and not merely a special property, which is the char- 
acteristic of a pledge. A delivery of a certificate merely does 
not transfer the stock, but a written transfer is necessary. Yet 


1 Chambersburg Ins. Co. v. Smith, 11 2 See Story on Bailments, § 288, note 
Pa. St. 120, 127, per Coulter, J. by Schouler. 
VOL. 1. —N. 8. 7 


98 THE LAW OF COLLATERAL SECURITIES. 
a transfer of stock as collateral security is now generally regarded 
as a pledge rather than a mortgage, because this view is consid- 
ered to be more in accordance with the intention of the parties. 
A transfer of the legal title is not inconsistent with the exist- 
ence of a pledge. On the contrary, it is true that incorporeal 
property, being incapable of manual delivery, cannot generally 
be pledged without a written transfer of the title. Collateral 
securities, such as negotiable instruments, stocks in incorporated 
companies, and choses in action generally, are pledged in this 
mode. ‘Such transfer of the title performs the same office that 
the delivery of possession does in case of a pledge of corporeal 
property. The transfer of the title, like the delivery of possession, 
constitutes the evidence of the pledgee’s right of property in 
the thing pledged.” In such case, although the pledgee receives 
the apparent legal title, the general property in the security re- 
mains in the pledgor.2 Whenever it appears by the terms of the 
contract that the debtor has a legal right to the restoration of 
the security, on payment of the debt, he may be said to have 
the general property in it. This general property is nothing 
more than a legal right to the restoration of the thing pledged 
on payment of the debt.‘ Thus, an absolute transfer of stock 
in a corporation as collateral security for the payment of a note, 
which states that the stock was so deposited, is a pledge and not 
a mortgage ; for, by a fair construction of the transfer and note, 
taken together, the general property in the stock remains in the 
pledgor.® Such was also held to be the effect of a transfer by a 
corporation of its own stock as security for a debt, upon an agree- 
ment that the stock should be transferred back upon payment of 
the debt. In general, it may be said that any transfer as col- 
lateral security of shares in a corporation, made in the ordinary 


1 Newton v. Fay, 10 Allen (Mass.), 505, 
607, per Chapman, J.; Wilson v. Little, 


Y. 448; s. c. 1 Sandf. 851; Allen v. 820 


Dykers, 3 Hill (N. Y.), 598; 8. c. 7 id. 
497; Vaupell v. Woodward, 2 Sandf. 
(N. Y.) Ch. 143; White v. Platt, 5 Denio 
(N. Y.), 269; Gilpin v. Howell, 5 Pa. St. 
41; Morris Canal § Banking Co. v. Fisher, 
9 N. J. Eq. 667; Morris Canal & Banking 
Co. v. Lewis, 12 id. 823. 

2 Brewster vy. Hartley, 87 Cal. 16, per 
Rhodes, J. 


8 Garlick v. James, 12 Johns. (N. Y.) 
146; Evans v. Darlington, 5 Blackf. (Ind.) 


* Wilson v. Little, 2 N. Y. 448, 448, 
per Ruggles, J. 

5 Wilson*v. Little, supra; Hasbrouck v. 
Vandervoort, 4 Sandf. (N. Y.) 74, 78; 
Lewis vy. Graham, 4 Abb. (N.Y.) Pr. 106; 
Mechanics Building § Loan Ass. v. Conover, 
14N. J. Eq. 219. 

6 Brewster v. Hartley, 87 Cal. 15. 
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form of an indorsement of a certificate, or by delivery of it with 
a power of attorney to make a transfer upon the books of the 
corporation, or by an actual transfer upon the books, is a pledge 
and not a mortgage ; and it is immaterial in this respect whether 
such transfer appear to be absolute, or is expressed to be made as 
security ; though a transfer made in the usual form of a mortgage, 
with a defeasance, would doubtless be regarded as a mortgage. 

An absolute transfer of stock may be shown by parol evidence to be 
really a pledge of it as collateral security for a debt. Perhaps 
an informal transfer not under seal might be shown by parol evi- 
dence to have been so intended, even in an action at law, just as 
a bill of parcels, as distinguished from a formal bill of sale under 
seal, may be shown in an action at law to have been intended 
only as collateral security." But however this may be, it is a 
settled rule in equity that oral proof as to the consideration and 
purpose of an absolute transfer of stock is admissible? Conse- 
quently, upon proof that an absolute transfer was intended only 
as collateral security, a bill in equity may be maintained to redeem 
the stock. But, while this rule of equity protects a debtor from 
loss in consequence of an apparent sale which was really only 
a transfer to secure a loan, it will not be applied to defeat an 
absolute or conditional sale of stock when the transaction is 
clearly established to be of that character. 

A statute requiring the collateral character of a transfer of 
stock to be expressed in the transfer itself, or in the certificate 
issued to the holder of such stock, does not exclude other evi- 
dence that the transfer was intended merely as collateral security.‘ 
The purpose of such a provision is to enable the pledgee to hold 
the security without being liable for the debts of the corporation 
or to taxation for the property. 

A sale of property, accompanied by an ‘agreement on the part 
of the vendor to repurchase the same within a specified time, 
differs very little from a loan of money upon a pledge of the 
property as collateral security. If stock of a corporation be sold 
upon such an agreement to repurchase within a year upon the 
written request of the vendee, his option to regard the stock 
merely as collateral security for a loan is sufficiently exercised 


1 Newton v. Fay, 10 Allen (Mass.), 3 Lauman’s Appeal, 68 Pa. St. 88. 
605. 4 Newton v. Fay, 10 Allen (Mass.), 
2 Newton v. Fay, supra, 506. 
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by causing a written notice that he requested the vendor to buy 
back the shares according to the terms of the agreement, to be 
left at the vendor’s house before the end of the year. In a suit 
upon such agreement, after the end of the year, it is sufficient to 
entitle the plaintiff to recover, that, from the time of giving 
such notice, he had the shares in his control and possession, and 
was ready to transfer them before taking judgment.! 

What constitutes an effectual transfer of stock is one of the first 
questions that concerns one who is taking it as security. May 
he safely hold a certificate issued to his debtor with a transfer 
indorsed upon it, or accompanied by a power of attorney author- 
izing a transfer upon the company’s books ; or is it essential that 
the shares be actually transferred upon the books before the 
security is complete? By general statute, or by provision of 
charter, or by-law of business corporations, it is generally de- 
clared in some form that stock is transferable only on the books 
of the company. While it is generally conceded that under 
such a provision a valid transfer of stock may be made as be- 
tween the parties themselves by merely delivering a certificate 
properly indorsed, or accompanied by a power of attorney, 
authorizing a transfer upon the company’s books, there is a wide 
difference of opinion as to the effect of such a transfer as against 
the assignor’s creditors. 

On the one hand, the courts of several States, notably those 
of New York and New Jersey, hold that such a provision means 
that the company will not recognize any one as owner of the 
stock, unless it be so transferred; but that it does not affect the 
rights which another person may acquire as against the stock- 
holder, by the delivery of the certificate in pledge.? A transfer 
by delivery of the certificate is nevertheless valid against an 
attaching creditor of the pledgor, when the attachment is made 
after such transfer, but before there has been any transfer made 


1 Boynton v. Woodbury, 101 Mass. 346. 36N. Y. Superior, 488; Comeau v. Guild 
2 McNeil v. Tenth Nat. Bank, 46.N. Y. Farm Oil Co., 3 Daly (N. Y.), 218; Lee v. 
825; Smith v. Am. Coal Co. of Alleghany Citizens Nat. Bank of Piqua, 2 Cin. 
County, 7 Lans. (N. Y.) 817; N. Y. & (Ohio) 298; State Bank of S. C. v. Coz, 
N. H. R. R. Co. v. Schuyler, 34 N. Y. 80; 11 Rich. (S. C.) Eq. 344. 
Blouin v. Hart, 30 La. Ann. 714; Bank See Newberry v. Detroit §& Lake Superior 
of Utica y. Smalley, 2 Cow. (N. Y.) 770; Iron Co., 17 Mich. 141; State Ins. Co. v. 
Commercial Bank of Buffalo v. Kortright, Gennett,2 Tenn. Ch. 100; Bridgeport Bank 
22 Wend. (N. Y.) 348; s. c. 20 id. 91; v.N. Y.¢ N. H.R. R. Co., 30 Conn. 231, 
Driscoll v. West, §c. Manufacturing Co., 274. 
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upon the books of the company.! Upon the policy of so constru- 
ing this provision, Chancellor Green, of New Jersey, says: ?— 


“The pledge of stocks as collateral security has become a prevalent, 
and, to the borrower especially, an advantageous mode of effecting loans. 
In manufacturing companies especially, where the business of the company 
is carried on by the stockholder, and where his capital is mainly or exclu- 
sively vested in the stock, and employed in the active operations of busi- 
ness, the pledge of stocks affords the most ready and advantageous mode 
of effecting loans for the demands of business. To require a transfer of 
the stock to the lender as security for the loan against the right of attach- 
ing or execution creditors will at once destroy the value of the security, 
or compel the borrower to divest himself of his character as corporator, to 
forfeit his control of the business of the corporation, of his right to divi- 
dends, and of all his other rights as a stockholder in the corporation. 
Why should the owner of stocks be deprived of the privilege of mortgag- 
ing or pledging his stock for the security of a loan, without stripping 
himself of all his rights of ownership, more than the owner of any other 
property ?” 

But, on the other hand, the doctrine is established in other 
States, particularly in the New England States, Pennsylvania, 
Illinois, California, and Tennessee, that the mode of transfer of 
stock, pointed out by a company’s charter or valid by-laws, is the 
only mode of passing the legal title to it, or transferring the attach- 
able interest in it. There is a difference of opinion, even among 
the supporters of this doctrine, as to what effects a change of 
title, — whether it occurs when the instrument of transfer is 
received for record by the clerk of the corporation, or whether 
this occurs only when an assignment has actually been made 
upon the company’s books. In Fisher v. Essex Bank,’ Chief 
Justice Shaw said : — 


“T do not stop to ask precisely what particular act would constitute 
such a transfer,— whether it must be actually entered on the books, or 


1 Broadway Bank v. McElrath, 13 N.J. 20 Cal. 529; Weston v. Bear River & 
Eq. 24; Hunterdon Co. Bank v. Nassau Auburn Water § Mining Co., 5 id. 186; 8. c. 
Bank, 17 N. J. Eq. 496; Rogers v. N. J. 6 id. 425; Strout v. Natoma Water § Mining 
Ins. Co., 8 id. 167. Co., 9 id. 78; Shipman vy. 42tna Ins. Co., 


2? In Broadway Bank v. McElrath, supra. 
8 Fisher v. Essex Bank, 5 Gray (Mass.), 
873; Williams v. Mechanics’ Bank of New 
Haven, 5 Blatchf. 59; Brown v. Adams, 5 
Biss. 181; Bank of Commerce’s Appeal, 73 
Pa. St. 59; Naglee v. Pacific Wharf Co., 


29 Conn. 245; Dutton v. Conn. Bank, 13 
id. 493. 

4 Oxford Turnpike Co. v. Bunnel, 6 
Conn. 552. 

5 Brown v. Adams, 5 Biss. 181. 

6 6 Gray (Mass.), 373, 381. 
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whether the delivery of the certificate by the holder ready to transfer, or 
with a written transfer executed, so that nothing remains but the mere 
executive act of the clerk, is sufficient. In either case, it would show who 
is at any time the actual owner by the books, and inform a creditor, or 
other person having occasion to know or the right to inquire. It is neces- 
sary to fix some act, and some point of time, at which the property changes 
and vests in the vendor ; and it will tend to the security of all parties con- 
cerned to make that turning-point consist in an act which, whilst it may 
: be easily proved, does at the same time give notoriety to the transfer. It 
| would seem to us to be going beyond the rules of just exposition to hold 
that a plain provision of statute laws, calculated to promote the security of 
t important legal right of parties in important particulars, should be con- 
strued to be a regulation made for the convenience and protection of 
banks.” 


Accordingly, it was held that a delivery of a certificate of 
stock, together with an assignment and blank power of attorney 
from the assignor, does not constitute a transfer effectual against 
an attachment of the stock made by one who had no notice of 
the transfer, although notice of the transfer had been given to 
the bank before the attachment.! 

In New Hampshire, a transfer upon the books of the corpora- 
tion is requisite to make a pledge of stock effectual against cred- 
itors of the pledgor, although there be nothing either in the 
charter or by-laws of the corporation prescribing or regulating 
the mode of making a transfer.? 

A transfer agent is sometimes appointed to act at a distance 
from the office of the corporation in which its records are kept. 
He may have authority to receive old certificates and issue new 


1 Fisher vy. Esser Bank, supra. Such, admit, are required. If, therefore, upon 


also, is the law in Vermont. Sabin v. 
Bank of Woodstock, 21 Vt. 353. 

2 Pinkerton v. Manchester § Lawrence 
R. R., 42 N. H. 424. The certificates is- 
sued by the corporation were expressed 
to be transferable by assignment on the 
books of the corporation. “We are 
aware,” say the court rendering this 
decision, “that choses in action may be 
transferred by a simple delivery of the 
evidences of indebtedness, with an in- 
dorsement thereon, in certain cases ; but 
it will be observed that, in these cases, 
all such changes in the indications of 
ownership, as the nature of the case will 


the transfer of a bond or bill of exchange 
it be retained by the assignor, a subse- 
quent purchaser without notice would 
acquire a good title. Indeed, it may be 
laid down as a general principle govern- 
ing the transfer of every species of per- 
sonal property, that, to be good against 
innocent third persons, such transfer 
must be accompanied with such change 
of possession and indications of owner- 
ship as the nature of the thing is capable 
of; otherwise, the seller is enabled, by 
means of an apparent ownership, to ob- 
tain a fictitious credit, and to deceive 
both creditors and purchasers.” 
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ones; but the transfer is not ordinarily complete till he has sent 
proper evidence of it to the keeper of the stock record at the home 
office of the corporation. But if such evidence be transmitted 
by the earliest mail, it would seem that the transfer would be 
effectual, though an attachment had intervened. But if a cred- 
itor taking stock as collateral security do not use due diligence 
in obtaining a proper transfer of the stock, an intervening attach- 
ment will take precedence.! 

In Illinois, also, it is held a transfer in pledge of certificates of 
stock in a company, whose by-laws provide that a transfer of 
stock shall only be made upon the books of the secretary on the 
presentation of the stock certificate, is not effectual] as against a 
levy of execution by a creditor of the pledgor, made before the 
pledgee has obtained a transfer to himself upon the company’s 
books. The decision is partly based upon a requirement of 
statute, that, in levying upon the shares of a stockholder, the 
sheriff shall leave with the clerk, treasurer, or cashier of the com- 
pany a copy of the execution ; for it is argued that, unless the 
books of the company determine who is the owner of the stock, 
this provision would be useless.? 

In Tennessee, the title of one taking certificates of stock as 
collateral security is not complete as against the debtor’s creditors 
until notice of the transfer has been given the corporation. If, 
before such notice is given, such creditor attach the stock or levy 
execution upon it, he has the better right toit.2 Thisrule is based 
upon the English doctrine, that notice is necessary to perfect an 
assignment of any chose in action ;* and the policy of the rule, 
as applied to transfers of stock, is regarded as obvious, because it 
affords a ready means of ascertaining the title to stock, and of 
preventing the setting up of fraudulent claims under secret trans- 
fers of certificates. By giving such notice to the company, the 
assignee acquires an equity superior to the right of a subsequently 
attaching creditor, although there be a valid by-law that stock is 
transferable only on the books of the company.® 
That a corporation may itself have a lien upon the shares of a 


1 Pinkerton v. Manchester § Lawrence 4 Judson v. Corcoran, 17 How. 612. 

R. R. Co., supra. 5 State Ins. Co. v. Gennett, 2 Tenn. Ch. 
2 Peoples Bank v. Gridley (Sup. Ct. of 100. 

Ill, 1879), 11 Chicago L. N. 382. 

State Ins. Co. v. Sax, 2 Tenn. Ch. 
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stockholder is everywhere conceded ; and for this reason, also, 
no one is entitled to regard his security upon stock complete 
until it has actually been transferred to him upon the company’s 
books. For instance, if the charter or by-laws of a corporation 
not only provide that no assignment of stock shall be valid unless 
made upon the books of the company, but also provide that the 
corporation shall have a lien upon the stock of any shareholder 
indebted to the company for the payment of his debt, any one 
taking a transfer of the stock by delivery of the certificate with- 
out a transfer upon the company’s books takes it subject to all 
the equitable rights of the company against the apparent owner 
of the stock.1_ But the corporation has no lien upon the stock of 
a shareholder merely by virtue of a provision that the stock shall 
be transferable on the books of the company. Such a lien cannot 
be implied : it must be expressly created ;? and there is authority 
for holding that, under a by-law providing that the shares of a 
stockholder indebted to the corporation shall not be transferable, 
and that the certificates should contain notice of this provision, a 
pledge of certificates containing merely a notice that the stock is 
only transferable upon the books of the corporation gives to one 
taking such certificates, without notice of the owner’s liability 
to the corporation or of such by-law, a title paramount to the 
equities of the corporation. It may well be questioned, however, 
whether any notice of the by-law would be necessary, unless the 
by-law itself made it so. 

Of course a corporation cannot, under such a provision, 
maintain a lien for a liability of a stockholder accruing after 
the service of an attachment or a levy of an execution upon 
the stock.t 

The taking of collateral security by a corporation is no waiver 
of a lien which the corporation has by its charter or by-laws upon 
the debtor’s shares in such corporation. Therefore, the lien of 


1 Union Bank of Georgetown v. Laird, Mo. 518; Peebles, In re, 2 Hughes, 
2 Wheat. 390; Pendergast v. Bank of Stock- 894. 

ton, 2 Sawyer, 108; Stebbins v. Phenix 2 Bank v. Lanier, 11 Wall. 369; Sar- 
Fire Ins. Co., 8 Paige (N. Y.), 850; Grant gent v. Franklin Ins. Co.,8 Pick. (Mass.) 
v. Mechanics’ Bank of Phila., 15 8.& R. 90; Bryon vy. Carter, 22 La. Ann. 98. 
(Pa.) 140; Geyer v. Western Ins. Co.,3.  % Lee v. Citizens Nat. Bank of Piqua, 
Pitts. (Pa.) 41; Newberry v. Detroit g 2 Cin. (Ohio) 298. 

Lake Superior Iron Co., 17 Mich. 141 ; 4 Geyer v. Western Ins. Co., 8 Pitts. 
Mechanics’ Bank vy. Merchants’ Bank, 45 (Pa.) 41. 
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the corporation upon the debtor’s shares in such case is superior 
to any which the debtor can give by a transfer to another.) But 
where a by-law required the consent of the directors to a transfer 
of stock by one indebted to the company, but in the practice of 
the company this requirement was never enforced, a transfer by 
a stockholder, attested in the usual way by the secretary of 
the company, was held good, although he was indebted to the 
company .? 

The liability one incurs as a stockholder, by taking shares as 
collateral security, is often a matter of importance. In general, it 
may be said that one to whom a certificate of stock has been 
issued absolutely, but in fact as collateral security, assumes the 
liabilities of a stockholder so far as concerns the creditors of the 
corporation, and must bear all the burdens that relation imposes. 
Having voluntarily assumed the relation of stockholder, it makes 
no difference that he has done so with a view to assist the corpora- 
tion by a loan of money or credit. The legal title to the stock 
being in him by his own procurement, a creditor of the corpora- 
tion is not bound to seek out the equitable owner, and enforce the 
stockholder’s liability against him. A pledgee in whom the legal 
ownership appears to be is subject to the same liabilities any 
other stockholder is subject to. The pledgee remains liable as 
a stockholder even after the debt has been paid and the certifi- 
cate of stock indorsed and delivered back to the pledgor, if the 
latter neglects to make a retransfer upon the books of the com- 
pany. Until such retransfer the pledgee remains the legal owner, 
and the court will not look beyond the legal ownership in deter- 
mining the liability of a stockholder, except, perhaps, in case 
there has been a fraudulent transfer by the real owner to 
avoid liability.5 Even a statute declaring that the term “ stock- 
holder,” as regards personal liability, shall apply not only to those 
appearing by the books to be such, but also to every equitable 
owner of stock standing in the name of another, would seem to 

1 Union Bank of Georgetown v. Laird, Bank v. Burnham, 11 Cush. (Mass.) 183 ; 


2 Wheat. 390; Peebles, Jn re,2 Hughes, Magruder v. Colston, 44 Md. 349; Hale v. 
894 Walker, 31 Iowa, 344; Thompson’s Lia- 


2 Chambersburg Ins. Co. v. Smith, 11 bility of Stockholders, c. 13. 
Pa. St. 120; and see Upton v. Burnham, 4 Wheelock v. Kost, 77 Ill. 296. 
8 Biss. 481. 5 Adderly v. Storm, 6 Hill (N. Y.), 624; 
8 National Bank v. Case, 99 U. S.628; and see Johnson v. Underhill, 52 N. ¥. 
Pullman y. Upton, 96 id. 828; Empire 203. 
City Bank, In re, 18 N. ¥. 199; Holyoke 
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be limited to cases where the registered owner is merely a nominal 
holder; such, for instance, as a trustee who has invested funds of 
another in his own name, or perhaps a pledgee after he has given 
the pledgor a power of attorney to retransfer the stock. Buta 
pledgor, after transferring the stock, though having still an equi- 
table interest, is not in any proper sense an owner. He has the 
same interest that he would have under an executory agree- 
ment to purchase stock before paying the price and obtaining a 
transfer.! 

The carrying of stock by a broker for a customer upon a margin 
creates the relation of pledgor and pledgee between the parties, 
unless there be some express agreement between the parties which 
would constitute the transaction a mortgage.2- The stock pur- 
chased is the property of the customer, and is in effect pledged 
to the broker as security for the payment of the advances made 
by him in the purchase of the stock. Therefore a sale of the 
stock by the broker at the broker’s board, without notice, upon 
the failure of the customer to keep the margin good, is a conversion 
of the stock ; and evidence of a usage that stocks so held might 
be sold in this manner is inadmissible. Thus, if a stockbroker 
undertakes to buy certain stock for a customer, the latter advanc- 


ing ten per cent of the market value, and agreeing to keep good 
such proportionate advance according to the fluctuations of the 
market, the result of the agreement, as stated by Chief Justice 
Hunt,! is as follows: — 


“ The broker undertakes and agrees: 1. At once to buy for the cus- 
tomer the stocks indicated; 2. To advance all the money required for the 
purchase, beyond the ten per cent furnished by the customer; 3. To carry 
or hold such stocks for the benefit of the customer so long as the margin 
of ten per cent is kept good, or until notice is given by either party that 
the transaction must be closed ;— an appreciation in the value of the stocks 
is the gain of the customer, and not of the broker; 4. At all times to have 
in his name or under his control, ready for delivery, the shares purchased, 
or an equal amount of other shares of the same stock ; 5. To deliver such 


1 Empire City Bank, In re, 18 N.Y. Y.) 648; Clarke v. Meigs, 22 How. (N. Y.) 
199, 225. Pr. 340; Morgan v. Jaudon, 40 id. 366; 

2 Baker v. Drake, 66 N. Y. 518; Sten- Read v. Lambert, 10 Abb. (N. Y.) Pr. n. 8. 
ton v. Jerome, 54 id. 480; Vaupell v. 428; Thompson v. Toland, 48 Cal. 99. 
Woodward, 2 Sandf. (N. Y.) Ch. 148; 3 Markham vy. Jaudon, 41 N. Y. 2365, 
McNeil v. Tenth Nat. Bank, 55 Barb. (N. overruling Sterling v. Jaudon, 48 Barb. 
Y.) 59, overruled on other points in 46 (N. Y.) 459; Hanks v. Drake, 49 id. 186. 
N. Y. 325; Brass vy. Worth, 40 Barb. (N. 4 In Markham v. Jaudon, supra. 
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shares to the customer when required by him, upon the receipt of the ad- 
vances and commissions accruing to the broker; or, 6. To sell such shares 
upon the order of the customer, upon payment of the like sums to him, and 
account to the customer for the proceeds of suchsale. Under this contract 
the customer undertakes: 1. To pay a margin of ten per cent on the current 
market value of the shares ; 2. To keep good such margin according to the 
fluctuations of the market ; 3. To take the shares so purchased on his order 
whenever required by the broker, and to pay the difference between the 
percentage advanced by him and the amount paid therefor by the broker.” 


The broker acts in a threefold relation: first, in purchasing the 
stock he is an agent; then, in advancing money for the purchase, 
he becomes a creditor; and, finally, in holding the stock to secure 
the advances made, he becomes a pledgee of it. It does not mat- 
ter that the actual possession of the stock was never in the cus- 
tomer. The form of a delivery of the stock to the customer, and 
a redelivery by him to the broker, would have constituted a strict, 
formal pledge. But this delivery and redelivery would leave the 
parties in precisely the same situation they are in when, waiving 
this formality, the broker retains the certificates as security for 
theadvance. The contract is in spirit and effect, if not technically 
and in form, a contract of pledge, and is governed by the law of 
pledges. 

In Stenton v. Jerome,? the effect of a contract for the purchase 
of stock upon a margin was carefully considered by the New 
York Court of Appeals. The agreement between a firm of stock- 
brokers and their customer provided that the latter should 
furnish a specified margin as security, and keep the same good 
whenever called upon to do so; and, in the event of non-com- 
pliance with such demand, the brokers were authorized to close 
the account without notice, by purchase or sale, at public or 
private sale, or at the brokers’ board, or otherwise. In an action 
against the brokers by the customer for a sale of stock without 
making demand for more margin, or for payment, the court 
say : — 


1 Per Hunt, C. J., in Markham v. Jau- Drake, 49 Barb. (N. Y.) 186, Sterling v. 
don, supra. See, however, dissenting opin- Jaudon, 48 id. 459, and Schepeler v. Eisner, 
ions of Grover and Woodruff, JJ.; Morgan 3 Daly (N. Y.), 11, cannot be considered 
v. Jaudon, 40 How. (N. Y.) Pr. 366. law ; and, in fact, are overruled in Mark- 

2 54.N. Y. 480, approved in Baker v. ham v. Jaudon, supra. 

Drake, 66 N. Y. 518. Expressions not in 3 Per Earle, C. 
accord with these cases, in Hanks v. 
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“Under this agreement the defendants were not obliged to carry the 
stocks indefinitely. Whenever they desired to close the transaction in 
reference to any stocks, it was their duty to tender the certificates thereof 
to the plaintiff, and demand payment for them; then, if within a reason- 
able time he did not take and pay for the stocks, they had a right to sell 
them to satisfy their lien, after first giving her notice of the time and place 
of sale. There was only one contingency in which they could, under the 
agreement, sell the stock without notice, and that was, if the plaintiff's 
margin fell below twenty per cent, and she failed, upon demand, to make 
the margin good; then, by the express stipulation in the agreement, they 
could sell without notice. Here no demand was made for more margin, 
and hence there was no right to sell on account of the insufficiency of the 
margin; and there was no tender of the stock, and no demand that the 
plaintiff should pay for the same; and hence the defendants had no right 
to sell for the purpose of closing their accounts with her. The sale of 
the stocks was, therefore, wrongful and unauthorized, and rendered the 
defendants liable to the plaintiff for such damage as the rules of law 
entitled her to.” 


One taking, in good faith, a certificate of stock from the apparent 
owner may acquire title as against the true owner, although the 
certificate is not in any true sense a negotiable instrument, and 


does not even partake of the character of such an instrument. 
The rights of a bona fide holder in such case rest upon another 
principle; namely, that one who has conferred upon another by 
a written transfer all the indicia of ownership of property is 
estopped to assert title to it as against a third person who has in 
good faith purchased it for value from the apparent owner.) 
This forms an exception to the rule that a purchaser of personal 
property other than negotiable commercial paper obtains no 
better title than his vendor had. This estoppel applies whenever 
the real owner of property has vested another with the apparent 
absolute title to it, by an instrument in writing, upon the faith 
of which a third person has dealt, whether the property be a 
specific chattel or a chose in action. It is of frequent application 
to cases of pledges of stock. 

Thus, if a shareholder in a corporation delivers as collateral 
security his certificate of the shares, with a blank assignment and 
power executed by him, he passes to the pledgor all the external 


1 Pickering v. Busk, 15 East, 38, 48; Moore v. Metropolitan Nat. Bank, 55 N. Y. 
Moore v. Miller, 6 Lans. (N. Y.) 396; 41. 
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indicia of title to the stock, with a power of disposition over it 
apparently unlimited. One purchasing such shares in good faith 
from the pledgee may hold them against the pledgor ; and if the 
pledgee himself pledges such shares as collateral security for a 
debt of his own, the second pledgee is entitled to hold them as 
security for the full amount of the debt for which they were 
pledged to him.’ If, for instance, an owner of stock allow certifi- 
cates to be taken in the name of his broker, who is carrying the 
stock upon a margin, without any thing on the face of the cer- 
tificates to show his ownership, the holder of the certificate can 
sell or pledge the stock as his own, and give a title which the 
owner cannot interfere with. And so, if an owner of shares, 
having transferred them in pledge by his indorsement, furnishes 
funds to another to pay the debt and take up the certificates, 
and after this has been done allows the certificates to remain 
thus indorsed in the hands of his agent, who afterwards pledges 
them for his own debt to a person who makes advances thereon 
in good faith, the latter can hold them against the true owner.® 
A person loaning money upon such a certificate and power has 
the right to believe that the borrower from whom he receives 
them has an absolute right to pledge the stock.* 

It has been insisted that to apply the foregoing rule to non- 
negotiable choses in action in effect makes them negotiable. 
“Not at all. No one pretends but that the purchaser will take 
the former, subject to all defences, valid as to the original parties, 
nor that the mere possession is any more evidence of title in the 
possessor than is that of a horse. In both respects, the difference 
between these and negotiable instruments is vital, and not at all 
affected by the application of the same rule as to chattels.’’® 

This rule is undoubtedly a sound one, and forms the basis upon 
which the rights of pledgees of certificates of stock in cases such 
as have been given above must rest. It is true that in many 
of the cases the maxim, that a loss, as between two innocent 


1 McNeil v. Tenth Nat. Bank, 46 N. Y. 8 Jarvis v. Rogers, 18 Mass. 105; 15 
825; and see Bank v. Lanier, 11 Wall. id. 389; and see Savage v. Smythe, 48 Ga. 
869; Prall vy. Tilt, 27 N. J. Eq. 893; s.c. 562. 

28 id. 479 ; Holbrook v. N. J. Zine Co., 57 * Fatman v. Lobach, 1 Duer (N. Y.), 
N. Y. 616; Willis v. Phila. §& Darby R.R. 854; Leavitt v. Fisher, 4 id. 1. 
Co., 6 Weekly Notes, 461. 5 Moore v. Metropolitan Nat. Bank, 55 

2 Thompson v. Toland, 48 Cal. 99. N. Y. 41, 48, per Grover, J. 
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parties, resulting from the fraud of a third person, should be cast 
upon the party who by employing and trusting such person 
enabled him to commit it.!_ But this may generally be regarded 
as a secondary and additional rule of law, by which, in such case, 
a bona fide pledgee of stock may sustain his title. It is to be 
observed that in the cases to which the principle of apparent 
ownership has been applied, the apparent owner was, in his 
dealings with persons relying in good faith upon the appear- 
ances, the real owner, and sold or pledged the stock, or dealt 
with it as the real owner. Such cases are to be carefully distin- 
guished from a case in which a person deals with an agent of the 
owner of stock with limited authority, knowing him to be only 
an agent, and not the real owner, and knowing, or having reason 
to know, that his authority is limited. Thus, an owner of stock 
delivered it, without indorsement or power to transfer, as security 
for a loan of $3,000. Afterwards the lender applied to a bank for 
a loan of $8,000 upon the certificate, stating that he wanted it for 
a client; and the agent of the bank agreed to make the loan 
upon receiving a power of attorney attached to the certificate. 
The lender thereupon, by representing to the owner that he 
ought to have a transfer, induced him to sign a printed blank 
transfer and irrevocable power of attorney, and obtained the 
money thereon from the bank; and subsequently he obtained 
from the bank a further loan upon the stock for his client, as he 
represented. He had, in fact, no authority from the owner to 
pledge the stock. It was held that, inasmuch as the holder of 
the certificate did not claim to be the owner of the stock, but 
only an agent of the owner, and there was nothing in the case to 
show that he was clothed with apparent authority to make the 
loan, beyond his own assertion, the owner was not estopped from 
asserting his title to the stock, subject, perhaps, to a lien for the 
original loan of $3,000; that while the transfer or power might 
have given the holder an apparent ownership of the stock in case 
he had claimed to be the real owner, or it might have given him 
authority to go into the market as the agent of the owner, and 
as such to sell the stock and give good title, it did not hold him 


1 Fatman v. Lobach, 1 Duer (N. Y.}, Pennsylvania Railroad Co.’s Appeal, 6 
854, per Oakley, C. J.; White v. Spring- Weekly Notes, 22. 
field Bank, 3 Sandf. (N. Y.) 222, 229; 
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out as authorized to make a loan and pledge the stock; or, at 
most, it only held him out as authorized to pledge the stock for 
an authorized loan.! 

There are, however, some authorities which assimilate certifi- 
cates of stock very closely to negotiable instruments, and give a 
bona fide holder for value very much the same rights that such a 
holder of negotiable paper, taking it before maturity, has. Thus, 
in a recent case, the Court of Errors and Appeals of New Jersey 
say: 

“By commercial usage as universally acknowledged by the business 
community as the law of negotiable paper, and sanctioned by repeated 
adjudications in our courts, as well as in those of other States, a certificate 
of stock accompanied by an irrevocable power of attorney, either filled up 
or in blank, is, in the hands of a third party, presumptive evidence of own- 
ership in the holder. And where the party in whose hands the certificate 
is found is a holder for value, without notice of any intervening equity, his 
title cannot be impeached. The holder of the certificate may fill up the 
letter of attorney, execute the power, and thus obtain the legal title to the 
stock. And such a power is not limited to the person to whom it was first 
delivered, but inures to each bona fide holder into whose hands the certifi- 
cate and power may pass. Under these well-recognized principles large 
amounts of property daily pass from hand to hand; are sold and resold, or 
hypothecated for loans without an actual transfer on the books of the cor- 
poration, and without other evidence of ownership than the possession by 
the holder of the certificate and power of attorney.” ? 


Public securities and ordinary money bonds of corporations, 
payable to bearer, have all the ordinary characteristics of nego- 
tiable paper, and, therefore, are not subject, in the hands of a 
holder for value and in good faith before maturity, to equities 
existing against any prior holder.* 

When securities belonging to several persons have been rehypothe- 
_ cated together as security for a single loan, the pledgee taking 
them should proceed pari passu in applying the securities to the 
satisfaction of the loan, so that each of the several owners of the 
securities shall bear his just proportion of the common burden. 


1 Merchants’ Bank of Canada v. Living- Broadway Bank v. McElrath, 13 id. 24; 
ston, 74 N. Y. 223; 8. c. 7. N.Y. Weekly Leavitt v. Fisher, 4 Duer (N. Y.), 1. 
Dig. 249. % Jones on Railroad Securities, §§ 197- 
2 Prall vy. Tilt, 23 N. J. Eq. 479, per 210; Morris Canal §- Banking Co. v. Lewis, 
Green, J.; 8. c. 27 id. 893; andsee Mount 12N.J. Eq. 823; Morris Canal § Banking 
Holly Turnpike Co. v. Ferree, 17 id. 117; Co. v. Fisher, 9 id. 667. 
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If such pledgee, without notice of the claims of the true owners, 
sells the securities belonging to one, and therefrom satisfies the 
claim for which he holds all the securities, leaving the others un- 


disposed of, a court of equity will order the remaining securities — 


to be disposed of, and the proceeds applied in such a manner 
that the burden of the loan will be borne in equitable proportions 
by all.? 

Collateral for a Pre-existing Debt.—In New York and other 
States where the rule is applied to negotiable paper, that a per- 
son taking it in payment of or as security for an antecedent debt 
without giving further credit, surrendering any security or in- 
curring any further obligation, is not a bona fide holder for value, 
as against third persons having prior equities, the same rule is 
also, for stronger reasons, applied to transfers of stock ; and it is 
accordingly held that the mere existence of a precedent debt 
will not support a transfer of stock as against the rightful owner, 
or as against the equities of others, although the assignor be 
clothed with the apparent ownership or right of disposition.? 

Actual Notice.— When, however, one dealing with the appar- 
ent owner of stock has actual notice of the rights of the true 
owner, he can acquire no better title than the apparent owner 
can lawfully transfer. A judgment creditor buying at an execu- 
tion sale stock already transferred by the debtor by indorsement 
and delivery of the certificate, with notice of such transfer, obtains 
no better title than his debtor had.* 

It would seem to be upon this ground that where the owner of 
stock executed and delivered to an agent a power of attorney in 
blank, with the understanding that it should be used to secure a- 
particular creditor, whose name the agent inserted in the power, 
but erased after that creditor had been satisfied, and inserted 
another name, it was held that the agent’s authority was ex- 


hausted by the first transaction, and the principal was entitled to . 


a return of the stock.® 


A broker who buys stock on an order from another broker, 
knowing or having reason to know that the latter is acting only 
as an agent for an undisclosed principal, has no right, in conse- 


1 Gould vy. Central Trust Co., 6 Abb. 8 Porter v. Parks, 49 N. Y. 564. 
N. C. 881; and see Chamberlain v. Green- 4 Newberry v. Detroit § Lake Superior 
leaf, 4 id. 178; Rich v. Boyce, 39 Md. 314. Iron Co., 17 Mich. 141. 


2 Weaver v. Barden, 49 N. Y. 286; 5 Denny v. Lyon, 38 Pa. St. 98. 
Ashton’s Appeal, 73 Pa. St. 168, 162. 
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quence of the omission to name the principal, to presume that he 
has authorized his broker to pledge the stock for his own debt. 
It is wholly immaterial that the name of the real owner was not 
disclosed. ‘The stock is held in trust for him as much as it would 
be had his name been given. Of course, when there is nothing 
upon a certificate of stock, or upon the company’s record of it, to 
indicate a trust on the part of the holder, one dealing with him 
in relation to the stock, without reason to know that it is held in 
trust, is not affected by a secret, undisclosed trust.? 

A memorandum of * Framingham and Lowell Railroad bonds 
as collateral,” on a joint and general note, signed by one as prin- 
cipal and by others as sureties, is not notice to the payee that the 
bonds mentioned should accompany the note for the protection 
of the sureties. The payee is under no obligation in consequence 
of the memorandum to take care of the interests of the sureties 
by refusing to lend money on the note, and a different security 
from that named ; and does not lose any rights against them by 
taking notes of the railroad company, instead of its bonds, as 
collateral.$ 

One holding stock as “ trustee” has prima facie no right to pledge 
it, to secure his own debt growing out of an independent transac- 
tion; and whoever takes it as security for such debt, without 
inquiry, does so at his peril.t If a certificate of stock issued in 
the name of “ A. B., trustee,”’ be pledged by him to secure his 
own debt, the pledgee is, by the terms of the certificate, put upon 
inquiry as to the character and limitations of the trust. The 
effect of the word “ trustee’ is the same as if it had been A. B., 
trustee for C. D.65 ** Where one known to be a trustee is found 
pledging that which is known to be trust property, to secure a debt 
due from a firm of which he is a member, the act is one prima 
facie unauthorized and unlawful, and it is the duty of him who 
takes such security to ascertain whether the trustee has a right 
to give it. The appropriation of corporate stock held in trust, as 
collateral security for the trustee’s own debt, or a debt which he 
owes jointly with others, is a transaction so far beyond the ordi- 


1 Fisher v. Brown, 104 Mass. 259. Duncan vy. Jaudon, 15 Wall. 165; and 
2 Martin v. Sedgwick, 9 Beav. 333. see Sprague v. Cocheco Manufacturing Co., 
8 Fitchburg Sav. Bank v. Rice, 124 10 Blatchf. 173. 
Mass. 72. 5 Shaw v. Spencer, supra; Sturtevant 
4 Shaw v. Spencer, 100 Mass. 882; Jau- v. Jaques, 14 Allen (Mass.), 523; and see 
don v. Nat. City Bank, 8 Blatchf. 480; Fisher v. Brown, 104 Mass. 259. 
VOL. I. —N. 8. 8 
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nary scope of a trustee’s authority, and out of the common course 
of business, as to be in itself a suspicious circumstance, imposing 
upon the creditor the duty of inquiry. This would hardly be 
controverted in a case where the stock was held by ‘A. B., 
trustee for C. D.’ But the effect of the word ‘ trustee’ alone igs 
the same. It means trustee for some one whose name is undis- 
closed; and there is no greater reason for assuming that a trustee 
is authorized to pledge for his own debt the property of an un- 
named cestui que trust, than the property of one whose name is 
known. In either case, it is highly improbable that the right to 
do so exists. The apparent difference between the two springs from 
the erroneous assumption that the word ‘ trustee’ alone has no 
meaning or legal effect.” ! This case, and the principles therein 
announced, are approved by the Chancellor of New Jersey in a 
recent case. There it was held that the fact that a certificate of 
stock is indorsed to a person as “ trustee” is sufficient notice of 
the existence of the trust, whatever that may be; and that one 
who loans money to such person, on a pledge of such stock, has 
notice that the trustee is abusing his trust, and applying the 
money to his own purposes, when the loan is apparently for the 
private purposes of the borrower, and that fact would be revealed 
by inquiry.” 

A person in good faith loaning money upon certificates of stock 
which do not indicate any trust is not bound to examine the books 
of the corporation, or to look beyond the certificate assigned him, 


1 Per Foster, J., in Shaw v. Spencer, 
supra. 

2 Gaston vy. Am. Exch. Nat. Bank, 29 
N. J. Eq. 98. “In this case,” said the 
Chancellor, “ one of two innocent parties 
must suffer, —the bank (which made the 
loan) or the cestuis que trust ; and it is but 
just that the loss should fall on the for- 
mer, which might, by the exercise of rea- 
sonable care, have protected itself. In 
such cases reasonable care is a duty. 
The trustee proposed to borrow money 
on his individual account for his own use, 
and to secure the repayment of it by the 
pledge of stock, which, on its face, bore 
evidence that it was not his own, but the 
property of some one else, for whom he 
held it in a fiduciary capacity, and that he 
had no right to pledge it for his own debt. 
The bank, without a question, even to 


him, so far as appears, as to his right 
to pledge the stock, and without any in- 
quiry whatever on the subject, lent him 
the money and accepted the security. 
One hundred shares of the stock still 
stood on the books of the company in the 
name of the trustee’s immediate prede- 
cessor in the trust. As to all of the stock, 
the fact that it was held in trust was 
known to the bank. It was not misled 
by any statement or representation. It 
chose to assume that inquiry was unnec- 
essary, and to rely on the character of the 
trustee as a guaranty for the lawfulness 
of the transaction, and the propriety of 
his conduct in dealing with the trust 
property. The loss should, as before 
remarked, in equity fall on it rather than 
on the cestuis que trust.” 
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to ascertain the validity of former assignments; and his title is 
not affected by the fact that the stock was originally held by the 
borrower as * trustee” for a third person, and that the borrower 
had by mesne conveyances fraudulently obtained a transfer to 
himself, making the pledge in question to secure his own debt.} 
The corporation itself is liable in damages to the cestut que trust 
for negligently recording a transfer by the trustee, when: it has 
knowledge that the present holder is a trustee, and also has 
knowledge of the name of the cestui que trust? 

But, contrary to the better and prevailing rule, it is held in 
California that the addition of the word “ trustee ” in a certificate 
of stock does not show that the person to whom it is issued has 
not the full right to pledge it as his own, nor give the person 
dealing with him notice that any other person has any interest in 
thesame.® ‘ All that is intended to be decided is, that the mere 
addition of the word ‘ trustee’ after the name in the certificate is 
not, in this State, of itself, nothing more appearing, to be deemed 
constructive notice of the equities of a secret owner of the stock. 
If it is intended that the so-called trustee shall not have power 
to sell or hypothecate the stock, without the express consent of 
the equitable owner, it is an easy matter to limit his authority 
by apt words in the certificate.” * Moreover, it is declared that 
if the word raises a presumption that some one else is the owner, 
it may be inferred that the latter, in clothing the trustee with the 
legal title, invested him with authority to sell in the usual course 
of business. 

There is a material distinction between pledges by executors 
or administrators and pledges by trustees ; for a sale and transfer 
of stock is ordinarily in the line of duty for the former; but trus- 
tees presumptively hold trust property as an investment for their 
cestuis que trust. Therefore, while mere knowledge that an ex- 


1 Salisbury Mills v. Townsend, 109 
Mass. 115; Bayard v. Farmers’ § Mechanics’ 
Bank, 52 Pa. St. 232; Lowry v. Com- 
mercial & Farmers’ Bank, Taney, 310. 

2 Loring v. Salisbury Mills, 125 Mass. 
138; and see Salisbury Mills v. Townsend, 
supra, per Chapman, C. J.; Pratt v. Taun- 
ton Copper Co., 123 Mass. 110; Pollock v. 
National Bank, 7 N. Y. 274, 278; Tele- 
graph Co. v. Davenport, 97 U.S. 369; and 
see Willis v. Phila. & Darby R. R. Co., 
6 Weekly Notes, 461. 


8 Thompson v. Toland, 48 Cal. 99; see, 
however, Brewster v. Hartley, 87 id. 15. 

* Brewster v. Sime, 42 Cal. 139, 144. 

5 Prall v. Tilt, 283. N. J. Eq. 479, 484, 
per Green, J.; Gaston v. Am. Exch. Nat. 
Bank, 29 id. 98, 102, per Runyon, Chancel- 
lor; Bayard v. Farmers’ & Mechanics’ 
Bank, 52 Pa. St. 232, per Strong, J.; Leitch 
v. Wells, 48 N. Y. 585; and see Nutting v. 
Thomason, 46 Ga. 84; Stinson v. Thornton, 
56 id. 377. 
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ecutor or administrator is dealing in a fiduciary capacity with 
assets of the estate, is not enough to raise a suspicion or to put 
one dealing with him upon inquiry, such knowledge affects one 
dealing with a trustee with notice of the terms of the trust. It 
is negligence in one taking stock in pledge for loans to a trustee 
to act without inquiry ; and certainly if the pledgee has reasonable 
ground for believing that the trustee intends to apply the money 
obtained upon such loans to his private uses, he will be regarded 
as co-operating in a breach of trust.! 

Authority to use Collateral Stock.— A general authority to a 
creditor holding corporate stock as collateral security “to use, 
transfer, or hypothecate the same,” at his option, he being re- 
quired, on payment or tender of the amount of the loan, to return 
an equal quantity of the stock, but not the specific stock depos- 
ited, authorizes the pledgee to sell it for his own benefit before 
maturity ; and such a sale is not a conversion of the stock for 
which an action will lie? The object of such a clause is to enable 
the creditor, if he finds it inconvenient to carry the loan, to obtain 
the money upon the stock, by sale or otherwise. It was doubt- 
less an inducement to him to make the loan. In selling the 
stock, by virtue of the contract, he simply took upon himself the 
burden of returning to the debtor, upon demand, when the loan 
should be made, the same quantity of stock. 

Authority in the pledgee of stock to hypothecate it for his own 
debts may be inferred from the circumstances of the transaction 
and the course of dealing between the parties. Thus, a broker 
having bought gold for a customer, upon his agreement to fur- 
nish a margin of ten per cent, for the accommodation of the lat- 
ter, accepted certain stock instead of money; and an intent that 
the broker should use the stock as he might have used the money 
was inferred.* In a conflict of testimony as to the broker’s au- 
thority to use the stock, it is within the province of the jury to 
decide what the contract between the parties was; and evidence 
my be given to show that, in previous transactions between the 
parties, the broker had, with the knowledge of the customer and 


! Jaudon vy. National City Bank, 8 where it was thought that the power “to 
Blatchf. 480; Duncan v. Jaudon, 15 Wall. use,” &c., did not authorize a sale. 
165; Lowry v. Commercial § Farmers’ 8 Lawrence v. Maxwell, 58 Barb. (N. 
Bank, Taney, 310. Y.) 511; 6 Lans. 469; 68 N.Y. 19; 
2 Ogden v. Lathrop, 65 N. Y. 158, re- Chamberlain v. Greenleaf, 4 Abb. (N. C.) 
versing 1 Sweeny, 648; 3 J. & S. 78, 178. 
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without objection on his part, hypothecated stock deposited for a 
margin.} 

Parol evidence of an agreement, made at the time of pledge of 
stock in a corporation, that the pledgee might use the stock, is 
inadmissible when the pledgee has given a receipt for the stock, 
stating that he holds it as collateral security, and providing that 
he may sell ‘on one day’s notice.” The tendency of such evi- 
dence would be to show that the contract made when the stock 
was pledged was different from that set forth in writing at the 
time.? 

If, in the absence of specific authority, a certificate of stock of 
a corporation pledged as collateral security be transferred by the 
pledgee to a creditor of his own, the pledgor may treat this as a 
conversion ; and the fact that the pledgee had a greater number 
of shares standing to his credit on the books of the company at 
all times during the transaction is immaterial. The pledgor may 
recover the market value of the stock at the time of the conver- 
sion.® If, however, a pledgee transfer the collateral stock in such 
a way that he retains control of it and is able to deliver it at once 
whenever the pledgor should call for it, there is no conversion of 
it. Such was the case where the pledgee assigned the collateral 
stock to third persons, in order not to injure his credit by appear- 
ing to own too much of it, taking back from the transferees 
assignments in blank, so that the stock remained actually in his 
control and ready for delivery to the owner. The pledgor’s 
rights were not violated or injuriously affected. 

Return of Identical Stock. — A broker carrying stock upon a 
margin, according to the usual custom, is not bound to keep the 
stock separate from other stock of the same kind owned by him- 
self, but only to keep in possession and ready for delivery on 
demand an amount of stock equal to that purchased.® Ordina- 
rily, a pledgor of personal property is entitled to have the specific 
property pledged returned to him upon payment of the debt, and 
cannot be compelled to accept other property of the same kind 
and equal value in place of it ; but shares in a corporation stand 
upon a different footing, because one share represents the same 


1 Lawrence v. Maxwell, supra. 8. c. 6 Duer, 56; Thompson v. Toland, 48 
2 Fay v. Gray, 124 Mass. 500. Cal. 99; Allen v. Dykers, 3 Hill, 593; 
3 Ibid. Hardy v. Jaudon, 1 Rob. (N. Y.) 261; 
4 Day v. Holmes, 103 Mass. 306. Gilpin v. Howell, 5 Pa. St. 41; Stewart v. 
5 Horton v. Morgan, 19 N. Y¥. 170; Drake, 46 N. Y. 449, per Allen, J. 
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interest in the business of the corporation that another does, and, 
all the shares being of equal value, there can be no reason for 
preferring one from another, or for distinguishing one from an- 
other! The reasons for this distinction are obvious. Two visi- 
ble, tangible chattels, though apparently precisely similar, may 
yet, in fact, be of different values. Moreover, the owner of a spe- 
cific article of personal property may attach a peculiar value to 
it beyond the value of other articles of a precisely similar kind; 
and, having pledged it, he cannot be compelled to take back any 
other article of the same kind and equal value, in lieu ‘of that 
which was converted.? 

When shares of stock are pledged without any agreement that 
they shall be kept separate from other shares of the same stock, 
and no certificate is delivered to the pledgee expressing the trust 
upon its face, the pledgee may properly have the stock placed to 
his credit upon the transfer books of the company; and it does 
not matter that he has other shares of the same stock, or that he 
buys and sells such stock, and is afterwards unable to identify 
the shares received in pledge, provided that at all times he: has 
shares of the stock standing in his name or under his rightful 
and absolute control to an amount equal to the number held 
in pledge, and is ready and able at any time to redeliver the 
shares on payment of the debt for which they were pledged. If 
he sells all the stock standing in his own name, but has stock 
sufficient to meet the demand of the pledgor standing in the 
name of another person, but absolutely within the pledgee’s con- 
trol, he is not liable for a conversion of the stock.* 

If a pledgee of corporate shares be himself the owner of other 


1 Atkins v. Gamble, 42 Cal. 86; Hawley 
v. Brumagim, 33 Cal. 894. 

2 Per Crockett, J., in Atkins v. Gam- 
ble, 42 Cal. 86, said: ‘It is impossible 
that any person should have centred his 
affections upon a particular stock certifi- 
cate, or that any violence could be done 
to his feelings by requiring him to accept 
another certificate of precisely similar 
character in lieu of it. His own certifi- 
cate was only the evidence that he owned 
an undivided interest in the capital and 
business of the corporation. Another 
certificate of the same kind, for the same 
amount of stock, would entitle him to 


precisely the same rights as the former 
certificate. Each would be a precise 
equivalent of the other, and it is certain 
he could suffer no pecuniary loss by the 
transaction; whilst the nature of the 
property, or rather of his interest in it, 
forbids the idea that it could be the object 
of personal attachment or havea peculiar 
value in his estimation, as contradistin- 
guished from any other equal number of 
shares in the same company.” 

8 Nourse v. Prime, 7 Johns. (N. Y.) Ch. 
69; 8. c. 4 id. 490. 

4 Le Croy v. Eastman, 10 Mod. 499. 
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shares in the same corporation, it does not matter that, in selling 
the shares under a power to satisfy the debt, he is unable to tell 
whether the stock sold be the identical shares delivered to him 
as collateral security ; such shares not being distinguishable from 
each other, a sale of one parcel answers the purpose of crediting 
the debtor with the proceeds of the stock, as well as the sale of 
the specific shares.! 

But, of course, if there be different kinds of stock of the same 
corporation, the pledgee is bound to keep within his control, and 
to restore upon payment, the same kind of stock as that received 
in pledge. If, for instance, he has received in pledge “ consoli- 
dated” Erie, he cannot fulfil his obligation by keeping on hand 
and returning ‘** converted” Erie, a stock of a different kind and 
value. 

But it is essential that the pledgee of stock should always have 
‘ enough of the stock on hand ready for delivery.2 In a suit for 
the conversion of stock pledged by a collateral note, which au- 
thorized the creditor to sell the stock on the non-payment of the 
note, the defendant, being a stockbroker and dealer in stock, 
offered to prove that it was a usage with stockbrokers having 
such collateral not to hold it specifically, but to transfer it by 
hypothecation or otherwise, at pleasure, and on payment of the 
debt to return an equal quantity of the same kind of stock; and 
that this usage was general and known to the pledgor. Without 
determining what effect would be due to such proof in the case 
of a simple pledge as collateral security without any further 
agreement, it was held that the evidence was inadmissible, as 
tending to contradict the legal import of the note; that the par- 
ties having prescribed in the note the terms of the loan and the 
conditions under which the collateral might be disposed of, no 
usage could be incorporated with the agreement of the parties, 
so as to make the latter import a consent by the debtor that the 
creditor might use the stock during the running of the loan the 
same as if he were the absolute owner of it.* 

Remedies. — A holder of collateral securities upon the debtor's 
default has several remedies. He may enforce payment of the 


1 Berlin v. Eddy, 33 Mo. 426. 170; Taussig v. Hart, 58 id. 425; Hardy v. 
2 Wilson v. Little, 2 N. Y. 448. Jaudon, 1 Rob. (N. Y.) 261; affirmed, 41 
Chamberlain v. Greenleaf, 4 Abb. N. Y. 619. 

Y.) N. C.178; Horton v. Morgan, 19 N. Y. 4 Allen v. Dykers, 8 Hill (N. Y¥.), 598. 
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principal debt; he may sell the collateral securities under any 
power of sale the debtor may have given, or, in the absence of 
such power, he may sell them upon giving reasonable notice to 
the debtor; or he may, by bill in equity, have a judicial sale. 
The latter course is rendered necessary in order to sell stock 
which has been pledged by delivery of a certificate, without any 
transfer, or power to make a transfer. A court of equity will 
look upon a transfer as made which ought to be made, and will 
decree a sale and application of the proceeds to the payment of 
the loan.” 

Sale of Stocks. — The holder of stocks or bonds of a corporation 
as collateral may sell them, because that is the usual method of 
turning such securities into money ; the sale being made at public 
auction, after demand of payment and due notice of the sale.? 
Such securities are expressly designed to be circulated and sold 
in the stock market; and it is to be presumed that, in making a 
pledge of such securities, the parties contemplate a sale of them 
in case the debt which they secure is not paid according to 
agreement.* 

Interest accruing upon collateral securities may, in the absence 
of any agreement to the contrary, be properly collected by the 
pledgee and applied to the debt’ secured. Thus, if a bond with 
interest coupons be the subject of a pledge, an authority in the 
pledgee to collect the interest as it becomes payable is necessarily 
implied. A railroad company having pledged its own bonds as 
collateral security, and afterwards, by its agents, having paid the 
interest coupons as they matured, is precluded by such payment 
from claiming that the cutting off and collecting the coupons 
operated as a conversion of the bonds.® 

The bankruptcy of the pledgor of the stock or negotiable 
bonds of a corporation does not deprive the pledgee of the right 


1 Robinson v. Hurley, 11 Towa, 410. 

2 Johnson y. Dexter, 2 McArthur, 530. 

3 Cortelyou v. Lansing, 2 Caines’s Cas. 
(N. Y.) 200; Brown v. Ward, 3 Duer (N. 
Y.), 660; and see Fletcher v. Dickinson, 
7 Allen (Mass.), 23. That bonds can- 
not be sold, but must be collected, see 
Joliet Tron & Steel Co. v. Scioto Fire 
Brick Co., 82 Ill. 548, a decision unsup- 
ported in reason or authority. It is true 
the railroad bonds which were the sub- 
iect of the pledge are spoken of as pay- 


able on condition; but the report of the 
case is so brief and imperfect, that it does 
not appear what condition was meant; 
and it is implied that the decision covers 
all commercial securities. 

4 Morris Canal § Banking Co. v. Lewis, 
12 N. J. Eq. 323. 

5 Androscoggin R. R. Co. vy. Auburn 
Bank, 48 Me. 335. 

6 Androscoggin R. R. Co. v. Auburn 
Bank, supra. 
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to sell and transfer them, upon the pledgor’s default. This right 
is presumable from the nature of the transaction, even in the 
absence of any express stipulation in the contract of pledge that 
the pledgee may sell on default. The Bankrupt Act takes away 
no right secured to the pledgee by his contract.! 

Corporate bonds and stocks held as collateral securities may 
be sold, like ordinary pledges, after the debt secured becomes 
due, without judicial process and decree of foreclosure, upon 
giving reasonable notice to the debtor to redeem.2 The sale 
must be at public auction, and the notice must specify the time 
and place of it. Aside from a sale under judicial process, or 
one at auctiort after proper notice, the holder of such collaterals 
can appropriate them to the payment of the debt secured only 
in pursuance of a special contract with the debtor. In the 
absence of a special agreement as to the time, place, or manner 
of sale, such collaterals must be sold at public auction, after rea- 
sonable notice to the debtor of the time and place of sale.® 

When a creditor has given proper notice of the sale of the 
collateral security, the debtor has no alternative but to redeem 
the security by paying the debt for which it was pledged, or to 
allow it to be sold. He cannot resist the creditor’s right to have 
the stock sold, on the ground that the sale could then be made 
only at a great sacrifice.® 

A pledgee of corporate stocks or bonds is under no obligation to 
sell the security after default in payment of the debt.?. Thus, one 
holding bank shares as collateral security wrote to his debtor 
requesting payment, and stating that if payment were not made 
immediately he should sell the shares. The debt was not paid, 
and the pledgee did not sell the shares. The bank afterwards 


1 Jerome vy. McCarter, 94 U. S. 734; 
Grinnell, In re, 9 Bank. Reg. 137. 

2 Morris Canal § Banking Co. v. Lewis, 
12 N. J. Eq. 323. 

8 Diller v. Brubaker, 52 Pa. St. 498; 
Conyngham’s Appeal, 57 Pa, St. 474; Gay 
v. Moss, 34 Cal. 125; Robinson v. Hurley, 
11 Iowa, 410. 

4 Diller v. Brubaker, supra. 

5 Little v. Barker, Hoff. (N. Y.) Ch. 
487; Genet v. Howland, 45 Barb. (N. Y.) 
560; s. c. 80 How. Pr. 360; Lewis v. 
Graham, 4 Abb. (N. Y.) Pr. 106; Ogden 
v. Lathrop, 8 J. & S. (N. Y.) 73. As to 


reasonable notice, see Stewart v. Drake, 
46 N. Y. 449, holding that a notice given 
on the afternoon of Thursday, of a sale 
to be made at half past twelve o’clock on 
Saturday, was a timely and reasonable 
notice, the parties living and being in the 
city of New York, where the sale was 
made and all the transactions had. 

® Rasch v. His Creditors, 1 La. Ann. 
81 


1 O'Neill v. Whigham, 87 Pa. St. 304; 
8. c. 7 Reporter, 245; Robinson v. Hurley, 
11 Iowa, 410. 
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failed, and the shares became of no value. In an action by the 
creditor on the debt, it was held that his omission to sell the 
shares constituted no defence. The pledgee in such case takes 
upon himself no duty to sell the shares, but simply holds them 
as security, with perhaps a power to sell. The remedy of the 
debtor is in paying the debt and redeeming the shares. 

A pledgee of stock is not liable for a loss occasioned by his 
neglect to sell the stock, —it having depreciated in his hands 
till it became worthless, — when by contract between the parties 
the right to sell the stock had been conferred upon the pledgee 
or a third person, and the pledgee has never refused to transfer 
the stock for the purpose of a sale, and the pledgor has never 
requested that a sale should be made.? The pledgor, having the 
general property in the pledge, may sell it, and compel its restora- 
tion upon paying the debt secured. If he should find a pur- 
chaser who should tender the amount of the debt to the pledgee, 
and the latter should refuse to deliver the stock to him upon the 
order of the pledgor, the creditor would undoubtedly be liable 
for a conversion of the stock. 

A creditor holding corporate bonds as collateral security is 
not liable for a depreciation occurring after he has received other 
collaterals in their place, under an agreement to surrender the 
bonds, unless the debtor has demanded them. It is the duty of 
the debtor in such case, if he wants the bonds after he has 
become entitled to them, to demand their surrender; and, if he 
allows them to remain in the creditor’s hands, they are at his 
risk, so far as loss may occur from delay in collection or the like 
cause.* 

Power of Sale.— It is, of course, competent for the parties to 
agree, by express terms, that upon the pledgor’s default, or upon 
his failure to keep the security good, the pledgee may sell at 
public or private sale, at his option, without giving notice of his 
intention, or of the time or place of sale.5 

A debtor, though in fact insolvent, may authorize his creditor 
to sell at private sale stocks held as collateral security. He may 
even, after his failure, if before the commencement of proceedings 


1 Granite Bank vy. Richardson, 7 Met. 3 Rozet v. McClellan, 48 Tll. 845. 

(Mass.) 407. 4 Williamson v. McClure, 37 Pa. St. 
2 Howard v. Brigham, 98 Mass. 188; 402. 

O'Neill v. Whigham, 87 Pa. St. 394. 5 Milliken y. Dehon, 27 N. Y. 364. 
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in bankruptcy, authorize a sale of collaterals, or acquiesce in a 
sale made, although at a sacrifice ; and his assignee in bankruptcy 
subsequently chosen will be bound by such authority or acqui- 
escence.! 

Under a time-note, giving authority to sell the security on non- 
performance of the promise, no valid sale of the collateral can be 
made before the maturity of the principal debt. A sale before 
maturity is a conversion and not a sale under the power, which 
is restricted by the terms of the contract to the case of non-per- 
formance.2. But where a note payable in three months was 
secured by a pledge of stock which the lender agreed to hold for 
three months, it was held that, inasmuch as there were days of 
grace upon the note but none upon the agreement for the return 
of the stock, the stock might be sold under a power before the 
maturity of the note.’ 

A power of sale may be implied from the terms of the pledge. 
Thus, drafts drawn upon a person with whom the drawer had 
deposited city bonds and scrip, directing him to pay ‘from the 
proceeds of securities in his hands,” or to pay, ‘* when in funds, 
from the proceeds,” was held to imply authority in the latter to 
sell the securities to meet the drafts; and a sale under such 
authority is good without notice to the debtor of the time and 
place of sale, and without previous demand of payment.4 Au- 
thority to sell at private sale was inferred from a pledge of stock, 
with authority to the pledgee to sell in case it is not redeemed 
by a day specified, or to give the same “ to any broker to sell on 
that day ;” and a sale made by a broker after the day specified, 
at private sale, for the full market price of the stock, was held 
to be in conformity with the authority, and valid.6 This con- 
struction is based upon the consideration that the parties by their 
contract intended to enlarge the power of sale which the law 
gives to every pledgee, and to enable him to sell at private sale, 
and without notice. The fact that a sale by a broker was author- 
ized implied a private sale, and the provision that he might sell 
on the day he received the stock excluded the requirement of 
any notice.® 

1 Sparhawk v. Drerel, 12 Bank. Reg. | * Rankin v. McCullough, 12 Barb. 
450 (N. Y.) 103. 


2 Allen v. Dykers, 3 Hill (N. Y.), 698;  * Hyatt v. Argenti, 8 Cal. 151. 
7 Hill, 497. . — v. Rayner, 25 Md. 424. 
1d. 
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Where collateral securities have been pledged upon special 
terms, and afterwards further securities are deposited by way of 
margin on the original loans, the latter, in the absence of any 
special agreement, may be regarded as pledged, according to the 
terms of the written contracts relating to the original securities, 
under the rule that the accretion follows the main body, and is 
subject to the same conditions. If by the terms of the original 
pledge some of the securities might be sold on one day’s notice 
and some on three days’ notice, the additional securities may be 
sold upon the longest term of notice so stipulated for. 

Waiver of Notice. — Under a special authority to sell collaterals 
upon default of payment without notice, or upon demand of 
payment without further notice, all notice of the time and place 
of sale, such as the law requires in the absence of a special 
agreement, is waived. The only obligation resting upon the 


creditor in such case is to sell publicly and fairly for the best 
price he can obtain. But the parties may agree that there may 
be a private sale without notice, and then the only obligation 
upon the creditor is to sell fairly for the best price he can 
reasonably obtain.® 

Where, by the terms of a contract, a loan is made payable on 


one day’s notice, and the creditor is authorized, upon the debtor's 
default, to sell the collaterals without further notice, a sale may 
be made at any time after the expiration of one day from the 
making of demand of payment.‘ 

If stock or bonds be pledged as security, with a right of sale if 
the indebtedness be not paid within a reasonable time, but the 
power of sale makes no provision as to the time, place, or manner 
of sale, a valid sale cannot be made without giving the debtor 
reasonable notice of the time and place of sale. A sale made by 
the creditor upon the same day that he notifies the debtor 
that he must pay or satisfactorily secure his indebtedness is made 
upon an unreasonable notice, and renders the creditor liable in 
damages.® 


1 Baltimore Marine Ins. Co. v. Dal- 
rymple, 25 Md. 269, 301. 

2 Loomis v. Stave, 72 Ill.623; Maryland 
Fire Ins, Co. v. Dalrymple, 25 Md. 242, 
264; Baltimore Marine Ins. Co. v. Dal- 
rymple, id. 269 ; Bryson v. Rayner, id. 424; 
29 id. 473, 

8 Genet v. Howland, 45 Barb. (N. Y.) 


560; Milliken v. Dehon, 27 N. Y. 864; 
Hamilton vy. State Bank, 22 Iowa, 306; 
Fitzgerald v. Blocher, 32 Ark. 742; Rob- 
inson v. Hurley, 11 Iowa, 410. 

* See Maryland Fire Ins. Co. v. Dal- 
rymple, 25 Md. 242. 

5 Stevens vy. Hurlbut Bank, 81 Conn, 
146. 
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A demand of payment of the principal debt may be necessary 
before a sale of the collateral, although the creditor be authorized 
to sell without notice upon the debtor’s default. Thus, if the 
debt be one payable upon demand, or at an indefinite time, there 
can be no default until a demand has been made, or an action 
has been brought to enforce the claim, — the bringing of an action 
being only one way of making demand.’ A notice to redeem 
collateral securities, by payment of the amount loaned, would 
operate as a regular demand of payment of the debt; but under 
such a notice a reasonable time to redeem should be allowed. 
A notice without date or signature, left at the pledgor’s office, 
stating that if a specified amount of the loan be not paid the 
stock securing it would be “ used,” does not constitute a demand 
sufficient to authorize a sale.” 

Stocks carried upon a margin, under an agreement that a cer- 
tain margin shall be maintained, cannot be sold when the margin 
has become deficient, without giving notice to the owner that — 
further margin is required, and allowing him reasonable time to 
make it good. The right to sell arises only upon failure of the 
owner to make the margin good. There might be an agreement 
between a broker or banker and customer, by which a right to 


sell would arise whenever the stocks should fall in price and 
diminish the margin, without calling upon the customer to make 
the margin good ;* but such an agreement would be out of the 


1 Wilson v. Little, 2N.Y. 443, per Rug- 
gles, J. “In every contract of pledge there 
is a right of redemption on the part of the 
debtor. But in this case that right was 
illusory and of no value, if the creditor 
could instantly, without demand of pay- 
ment and without notice, sell the thing 
pledged. We are not required to give 
the transaction so unreasonable a con- 
struction. The borrower agreed that 
the lender might sell without notice, but 
not that he might sell without demand of 
payment, which is a different thing.” 
Genet v. Howland, 45 Barb. (N. Y.) 560, 
665; Porter v. Parks, 49 N. Y. 564; Sit- 
greaves v. Farmers’ & Mechanics’ Bank, 49 
Pa. St. 859. 

2 Genet v. Howland, supra. 

3 Stenton v. Jerome, 54 N. Y. 480; 
Baker vy. Drake, 66 id. 518; Hanks v. 
Drake, 49 Barb. (N. Y.) 186; Ritter v. 


Cushman, 7 Rob. (N. Y.) 294; Milliken 
v. Dehon, 27 N. Y. 864; Markham v. Jau- 
don, 41 id. 285; Stewart v. Drake, 46 id. 
449. 

4 Thus, in Wicks v. Hatch, 6 J. & S. 
(N. Y.) 95, the stock market being ex- 
cited, and the customer residing out of 
town, it was expressly agreed, in writing, 
that the brokers should sell in their dis- 
cretion, at public or private sale, without 
any notice whatever, whenever the mar- 
gin should fall below five per cent, the 
stocks having been purchased on a larger 
margin. Under this agreement it was held 
that the customer waived all right to 
notice of deficiency of margin, and that 
the brokers acquired the right to sell for 
their own protection, and were only bound 
to actin good faith and in the exercise 
of their best judgment and discretion. 
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usual course of dealing, and in order to be supported should be 
definite and certain in the intent that a sale could be made 
without giving the customer notice to make good the margin. 

Sale at Brokers’ Board. — Whether a sale of corporate stocks, 
or bonds, or like securities at brokers’ board is such a public 
sale as the law will sanction, or whether the sale must be made 
at public auction, is a question upon which there has been some 
diversity of opinion. In favor of the validity of sales of such 
collaterals at the brokers’ board, it is urged that there is the 
stock market, to which sellers and buyers of such property 
resort, and where competition among bidders is most apt to be 
found ; and that such sales are public, and should be supported, 
unless in particular cases there be some ground for impeaching 
their fairness.! 

If a creditor be authorized to sell the collateral security at 
public or private sale, at his discretion, he may properly sell at 
the brokers’ board; but he is bound to exercise the authority 
under a trust for the debtor’s benefit as well as his own. He has 
no right to force a sale for barely enough to pay his claim, when 
he might have obtained a surplus. But he need not, having such 
a power, sell stocks at auction if there is a fair market for them 
at the stock exchange or brokers’ board.? 

But, on the other hand, the fact remains, that a sale at the 
brokers’s board is really a private sale. The regulations of the 
board exclude all but members, and the debtor is not only 
deprived of the opportunity of seeing that the sale is fairly made, 
but of the opportunity of arranging to get the best price ; and, 
therefore, the prevailing and better rule is, that, except in case 
the creditor has specific authority to sell at private sale without 
notice, a.sale at the brokers’ board does not answer the require- 
ments of the general law of pledges requiring a sale of the pledge 
to be at public auction.® 
Separate Lots.—Stock or bonds pledged to a person at dif- 


1 Maryland Fire Ins. Co. v. Dalrymple, 8 Castello v. City Bank of Albany, 1 N. 
25 Md. 242, 265; Baltimore Marine Ins. Y. Leg. Obs. 25; Brown v. Ward, 3 Duer 
Co. v. Dalrymple, id. 269. Question (N. Y.), 660; Rankin v. McCullough, 12 
raised, but not decided, in Child vy. Hugg, Barb. (N. Y.) 103, 107, per Edmonds, J. 
41 Cal. 519. See Schepeler vy. Eisner,3 Daly (N. Y.), 
2 Sparhawk vy. Drexel, 12 Bank. Reg. 11, which, however, is not good law. 

450; Castello v. City Bank of Albany, 1 N. 

Y. Leg. Obs. 25, per Hoffman, J.; Wicks 

v. Hatch, 6 J. & S. (N. Y.) 95. 
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ferent times, to secure several debts, should be sold in separate 
lots, whether the sale be under order of court or without such 
order. Each separate debt, in such case, has a separate security ; 
and a sale of all the collaterals in gross, and an application of the 
proceeds to the entire indebtedness, might, in effect, extend the 
security to debts unsecured, or secured only in part, and might 
interfere with the rights of other parties.) 

The pledgee has no right to sell more of the securities pledged 
than is necessary to satisfy the debt, if they are susceptible of 
division; and if he does so, he is responsible for the damage 
sustained by the debtor. The measure of damages in such case 
is the sum necessary to replace the securities in excess of what it 
was necessary to sell, less the price for which the excess was sold, 
if that has been paid over to the debtor.? 

A creditor cannot himself become the purchaser of collateral bonds 
or stocks sold by him upon his debtor’s default. Such a purchase 
does not change the creditor’s relation to his debtor as regards | 
the collaterals ; but these are still held by the creditor under the 
original title, as security for the original debt. The debtor, in 
order to obtain another sale of the collaterals, or to redeem them, 
is not required to prove that the creditor made a fraudulent sale, 
or one advantageous to himself, but only that the creditor be- 
came the purchaser. The creditor, in selling the collaterals, is in 
the position of a trustee for the debtor, and the law will not allow 
of the temptation to fraud, or the possibility of it through the 
trustee’s becoming purchaser at his own sale.® 

Objection to the creditor’s purchasing does not exist to the 
same degree when the sale is made upon a decree in equity; for 
the sale is not then under the control of the creditor, but is made 
by a disinterested officer designated by the court. Accordingly, 
authority is very generally given, by statute or by decree, that 
the creditor may become a purchaser at a judicial sale made for 
his benefit ; or such authority is given by judicial construction. 


The consequence of an illegal 


1 Mahoney v. Caperton, 15 Cal. 313. 

2 Fitzgerald v. Blocher, 32 Ark. 742. 

3 Stokes v. Frazier, 72 Il. 428; Bank 
of the Old Dominion v. Dubuque § Pacific 
R. R. Co., 8 Iowa, 277 ; Maryland Fire Ins. 
Co. v. Dalrymple, 25 Md. 242; Baltimore 
Marine Ins. Co. vy. Dalrymple, id. 269; 


sale of collaterals is that the 


Bryson v. Rayner, id. 424; Star Fire Ins. 
Co. v. Palmer, 9 J. & S. (N. Y.) 267; and 
see Richardson v. Mann, 30 La. Ann. 
1060; Wright v. Ross, 36 Cal. 414. 

# Jones on Mortgages, § 1636; New- 
port §- Cincinnati Bridge Co. ¥. Douglass, 
12 Bush (Ky.), 673, 720. 
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pledgor may, within a reasonable time afterwards, demand their 
return, and upon a tender of the debt may hold the pledgee 
liable in damages for failure to return them. But the pledgor 
cannot follow the collaterals in the hands of a purchaser in good 
faith from the pledgee, without notice that the latter held them 
in pledge. Before the pledgor can redeem them from the pur- 
chaser, or recover them in any way from him, he is required to 
make the clearest proof of the purchaser’s direct knowledge of 
the loan and pledge.! 


LEONARD A. JONES. 
Boston. 


1 Little vy. Barker, Hoff. (N. Y.) Ch. 487. 
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Eminent Domain. — Condemnation of Lands held by Receiver. — Resi- 
dence of Incorporators. — Designation of Termini. — Delegation of Aue 
thority to Select Route.— Authority to condemn Land devoted to 
Public Use. — Powers of Courts to restrain Abuse of General Laws. — 
Condemnation for Private Enterprises. 


In Chancery. — New Jersey. 
ABSTRACT OF AN OPINION RENDERED BY CHANCELLOR RUNYON. 
[This case will be reported in full in 31 N. J. Eq. p. 475.] 
Tue Centrat Raitroap Company or New Jersey et al., Com- 


plainants, v. Pennsytvanta Rattroap Company et al., 
Defendants. 


1. Property in the hands of a receiver of a railroad company, and de- 
voted to public use, may be condemned for another public use, in a proper 
case. The consent of the court appointing the receiver should be ob- 
tained, and in a proper case will be accorded as a matter of course. 

2. A general law authorizing a certain number of “ persons” to form a 
corporation for railroad purposes, and providing that a certain number of 
the directors should be residents of the State, does not require that the 


“persons ” forming the corporation shall all be residents of the State. 

3. The specification of the terminus of a road as “at or near Bergen 
cut,” which is more than a mile long, is sufficiently definite, although the 
length of the proposed road was only one mile and a half. 

4. The determination of the necessity of the exercise of the power of 
eminent domain may be delegated to the corporation which is to exercise 
the power. The grant by the legislature of the power to exercise the 
right of eminent domain for the building of railroads for the public use to 
any persons who will undertake to construct them, leaving it to such per- 
sons to select the routes for themselves, is of itself a determination by the 
legislature that such roads are necessary or useful to the public. Prior to 
the time when corporations for railroad purposes were required to be 
formed under general laws, corporations under special charters were al- 
lowed great liberty in fixing the termini and locations of their roads. 
There is no reason why a similar privilege should not be accorded to cor- 
porations formed under general laws. The particular land-owner whose 
property might be affected was not informed by the special charter, and is 
not now informed by the charter obtained ynder the general law, of the 
land proposed to be taken. That would depend upon the route which the 
company might adopt for itself. 

Where corporations for railroad purposes can only be formed under 
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general laws, the delegation of the determination of the necessity of the 
exercise of eminent domain must be made to the corporations exercising 
the power. No court or commission is required. The objection, that the 
power to determine when and where the road shall be built is confided to 
the corporation, instead of being exercised by the legislature, or confided 
to some public officer or public body, presents a question of the propriety 
or fitness of the action of the legislature, and not one of power. The 
question is a political, not a judicial one. 

5. There is a remedy at law by certiorar?, for the land-owner, not only 
against essential irregularities in the proceedings of corporations under the 
general railroad law affecting their right to condemn, but also against 
unwarranted invasion of his rights, when the proceedings are otherwise 
valid, as where the attempt is made to take more land than the company is 
authorized to take, and the constitutionality of the law itself may be in- 
quired into on certiorari. 

Where the prohibitory power of a court of equity is invoked to prevent 
irreparable injury, justly apprehended from proceedings under an enact- 
ment, the constitutionality of which is denied by those who are to be 
affected by it, it is the manifest duty of the court to enter upon the con- 
sideration of the question, and, if the conclusion reached is against the 
validity of the law, to grant relief; but otherwise, if it is merely doubtful 
whether the law is constitutional. 

6. A franchise to build a railroad is in its nature, and in the absence of 
express provision to the contrary, exclusive, except against the State. A 
competing road, set up without a legislative license, is a fraud upon the 
grant of such franchise, and is a plain public nuisance. It is obvious that, 
under the operation of the general railroad law, the aid of the courts must 
be accorded to protect those who legitimately enjoy railroad franchises, as 
well as property owners, against the abuse of the law by those who, under 
cover of its provisions, illegitimately seek to avail themselves of the ex- 
traordinary power which it confers. 

7. Case adjudicated. The National Docks Railway Company was in- 
corporated to construct a railroad from a point on the Pennsylvania Rail- 
road to the National Docks, owned and operated by the National Storage 
Company. The route contemplated crossed the yards aud tracks of com- 
plainant, which were in constant use, and the operation of the proposed 
road would necessarily interfere greatly with the operation of complain- 
ant’s road. It appeared that the Storage Company procured the several 
corporators and stockholders of the National Docks Railway Company to 
organize that company, and that it was done in the interest of the Storage 
Company, which company agreed to advance out of its own funds all the 
means necessary to purchase the right of way, and construct the road. Of 
the seven corporators, the majority were either officers or employés of 
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the Storage Company. One was its president, another its treasurer, an- 
other an engineer in its employ, another its book-keeper, and another its 
assistant book-keeper. The stock is divided into 3,000 shares of $100 
each. Of the shares, 2,982 were subscribed by the president of the 
Storage Company, 3 by the treasurer, and 3 by each of the employés. 
So that all the stock, except 6 shares, was subscribed by officers or em- 
ployés of that company. By the avowal contained in the affidavit of its 
president, it appears that the projected road, which is to be from its docks 
to the line of the New Jersey Railroad, now operated by the Pennsyl- 
vania Railroad Company, is merely its own private enterprise, that the 
seven corporators are merely its agents, and that it is by this device 
attempting to do indirectly what it could not do directly. As far as 
appears, the road is designed to answer no public use, but merely a private 
one, and is to be merely the means by which the Storage Company is to 
provide transportation for its merchandise from the line of the New Jersey 
Railroad across the Central Railroad to its depots. An attempt by a cor- 
poration thus to avail itself, unlawfully, of the general railroad law to 
build a railroad will, on complaint of a party injured, be enjoined as an 
abuse of the law. 


NOTES. 


I. Lands in the custody of the law may be condemned. When land is held 
by a receiver or guardian of a lunatic, application should be made to the court 
having charge of said estates before compulsory proceedings are had. The 
property of infants under guardianship and of femes covert may be taken 
although the parties are under disabilities.2 Lands of infants cannot be con- 
veyed except upon application to the courts, and their property, when managed 
by guardians, is in the custody of the courts. Their property, when needed for 
public purposes, can be taken by condemnation. ‘The fund received as dam- 
ages remains in the custody of the court, as it is properly payable to the guar- 
dian. 

II. The question of the proper character of the parties or corporations se- 
lected to exercise the power of eminent domain is for the legislature alone. The 
privilege of becoming corporators may be conferred upon citizens of other 
States. In order to guard against enterprises which may be hostile to the 
interests of the State, it is within the power of each State to prescribe the char- 
acter and composition of corporations allowed to transact business within its 
borders, and it may exclude corporations of other States, or may impose con- 
ditions upon the exercise of their privileges. Under the general act relating 
to railroads in Iowa, it is held that a corporation of another State has no 


1 Re Taylor, 6 Eng. Railw. Cas. 741; Clarke v. Gilmanton, 12 N. H.515; Hotch- 
Re Brown, 1 Mac. & G. 201. kiss v. Auburn R. R., 86 Barb. 600. 

2 East Tennessee R. R. v. Love, 3 Head, 3 Paul v. Virginia, 8 Wall. 168. 
63; Peavey v. Wolfborough, 87 N. H. 286; 
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power to condemn lands within that State. When such a corporation enters 
upon lands it is a trespasser, and the owner cannot institute proceedings under 
the statute for the assessment of damages against such foreign corporation 
occupying his land.1. The power of condemnation has been delegated to cor- 
porations of States other than that in which the land proposed to be con- 
demned was situated.? It may be very conducive to the prosperity of a State 
to have a railroad or canal built within its borders, even if it must be built 
by outside capital. The use must be public, and open to the citizens of the 
State granting the privilege. In the absence of any distinct prohibitory legis- 
lation, it is to be presumed that citizens of other States may invest money in 
every State and become members of corporations. The Chancellor, in the 
opinion, seems to suggest that the provisions of the Constitution of the United 
States, declaring that the citizens of each State shall be entitled to all privi- 
leges and immunities of citizens of the several States, would give to citi- 
zens of other States the same privileges in the formation and management of 
corporations as may be enjoyed by citizens of the States in which the corpora- 
tions are to do business. This is not strictly correct. The general law of New 
Jersey relating to the formation of railroad corporations provides that a 
majority of the first directors shall be residents of the State. The legislature 
had the power to provide that all the members of that board, and of all sub- 
sequent boards, should be residents of the State. The corporation was a 
creature of the State of New Jersey, and the legislature might deprive the non- 
resident stockholder of his right to vote for directors, as well as to limit him in 
his selection of directors. The clause of the United States Constitution was 
never intended to give the citizens of each State the privileges of citizens of 
the several States, and exempt them from the liabilities attendant upon the 
exercise of these privileges. The State of New Jersey can provide that all 
stockholders shall reside in the State. To relieve citizens of other States 
from the liabilities which might be imposed by the legislature of New Jersey 
upon its own citizens, would, in the language of the Supreme Court of the 
United States in Bank of Augusta vy. Earle, be giving citizens of other States 
higher and greater privileges than are enjoyed by the citizens of the State itself, 
and would deprive each State of all control over the extent of corporate fran- 
chises proper to be granted therein.’’ 

III. What is a sufficient designation of the termini of a railroad is a matter 
of great uncertainty. The legislatures have given vague definitions, and the 
courts have been liberal in allowing a wide discretion. The Chancellor, in 
his opinion, cites two cases of construction. The first is that of State Morris 
& Essex R. R. Pros’r vy. Hudson Tunnel Co.,4 where the tunnel was to 
“ commence at some convenient and eligible point upon the western shore of 
the Hudson River, and within or near Jersey City or Hoboken.’’? The other 
is that of Chicago, §c. R. R. vy. Chamberlain,5 where the designation of one 
terminus was ‘‘ some eligible and convenient point in the county of Du Page, 


1 Holbert v. St. Louis R. R.,45 Iowa, 658; New York R.R. vy. Young, 88 Pa. 

175. 

2 Matter of Townsend, 39 N. Y. 171; 8 18 Peters, 586. 4 9 Vroom, 548. 
Morris Canal Co. v. Townsend, 24 Barb. 5 84 Ill. 333. 
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there to connect with the G. & C. N. R. R.’’ In addition to these authorities 
the following are given, although they cannot be considered as establishing 
any rule. 

A road to commence at a certain town may commence one and a half miles 
from it.1 The land-owner cannot insist that the court shall settle the exact 
degree of propinquity necessary to satisfy the legislative direction that one 
terminus should be at or near a certain place. A statute authorizing the con- 
struction of a railroad to Brownsville does not require the terminativn of the 
road at the boundary of the city, but the terminus may be anywhere in the 
city. A road from ‘‘ Troy to city of Hudson” need not stop on arriving at 
the boundary of Hudson.* ‘ At or near Schenectady’? means at or within 
the city.5 

The following descriptions have been held to be void for uncertainty. It is 
not sufficiently definite for the legislature to place one terminus at a point on 
the Ohio and Pennsylvania State line in the county of Trumbull and the other 
point on the Ohio River, in either the county of Brown or Adams.* A descrip- 
tion of a road from a certain point, and ‘‘ thence sputherly to the Cocheco 
River, to low-water mark,”’ is void for uncertainty.7_ ‘‘ At or near ”’ the resi- 
dence of a person has been held to be too indefinite a description of the termi- 
nus of ahighway.® A description of a road as ‘‘ beginning near the New 
Jersey Central R. R. depot, on the northerly side of said depot,” is not suffi- 
ciently certain.® It is too indefinite to state one terminus as ‘‘on the State 
line in section 13,’’ when said section has a boundary of one mile on the State 
line.?° 

IV. The power of eminent domain may be delegated to the corporation 
exercising the right. The question of delegation and the extent of the power 
delegated is, with the legislature, one of propriety and not of power.“ It is 
presumed that corporations will not invest their funds in enterprises which 
will not be necessary or useful to the public. The discretion which is con- 
ferred upon corporations must not be abused by them. While the legislature 
is the sole judge of the extent of power to be conferred, the courts may revise 
the discretion exercised by the corporation, and restrain its abuse. In the case 
of Fall River Iron Works v. Old Colony R. R., the legislature omitted to des- 
ignate the terminus of the road with accuracy, and the court say: ‘ It is clear 
that the legislature intended to delegate the power of fixing it definitively to the 
defendants or their agents, and to vest them with the discretion to carry into 


! Parke’s Appeal, 64 Pa. 187. 

2 Walker vy. Mad River Co., 8 Ohio, 
38. 

3 Rio Grande R. R. v. Brownsville, 45 
Tex. 88. 

4 Farmers’ Turnpike Co., 10 Johns. 
888. 

5 Mohawk Bridge v. Utica R. R., 6 


, 554. 
® Atlantic R. R. v. Sullivant, 5 Ohio 
St. 276. 
1 Clement v. Burns, 43 N. H. 609. 
8 DeLong v. Schimmel, 58 Ind. 64. 


9 State v. Woodruff, 36 N. J. L. 204. 

10 Shute v. Decker, 51 Ind. 241. 

11 Boston Water Power Co. v. Boston 
R. R., 23 Pick. 360; Buffalo R. R. v. 
Brainard, 9 N. Y. 100; Clarke v. Roches- 
ter, 24 Barb. 446; Scudder v. Trenton 
Falls Co., 1 N. J. Eq. 694; Whiteman’s 
Executors vy. Wilmington R. R., 2 Harr. 
514; Bellona Company's Case, 3 Bland, 
442; Brown v. Beatty, 34 Miss. 227; Buf 
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effect the authority which they intended to grant. It follows that, unless the 
defendants have clearly exceeded the limits of their discretion, and have acted 
either in bad faith or in disregard of the just limits which by a reasonable con- 
struction of the words of the statute should be put on their power to fix the ¢er- 
minus, they cannot be restrained.’’ The discretion vested in a company to 
construct a railroad by the most practicable route is such as to probably cause 
differences of opinion. ‘The company’s location should be considered prima 
facie correct. The objector should state to the court facts by which it would 
appear that a more appropriate place for the road could be found elsewhere,! 
or that the company was clearly abusing its discretion.?_ In Collins y. Creecy,8 
the question as to whether an overseer of roads had in good faith exercised his 
discretion of taking materials for repair of roads from adjoining property was 
left with the jury. The question as to whether a proper discretion has been 
exercised is to be tested in a direct proceeding against the party condemning, 
and not by exceptions to the proceedings for assessment of damages.‘ It is no 
objection to the condemnation of certain land that the company owned adjoin- 
ing land,* or that the cgmpany already held the land under lease, and might 
continue to do so. The company is the best judge of the extent of interest 
and amount of land needed. 

From the wide discretion which was granted to corporations under special 
charters, it will appear that there is no reason to expect that the power of 
eminent domain vested in corporations under general laws will be more fre- 
quently abused by them than it was by corporations acting under special char- 
ters. There is no necessity of notifying the land-owner, by any specifications 
in the charter, of the particular land to be taken. Natural difficulties must be 
avoided. The most feasible routes must be taken. It is expected that the 
corporation, in its desire to adopt a route that will be most profitable to it- 
self, will choose the route which will accommodate the largest number of indi- 
viduals. 

V. The practice of inquiring into the constitutionality of the law authoriz- 
ing condemnation in a proceeding in the nature of a certiorari seems to be 
peculiar to the State of New Jersey. 

The equity powers of the courts may be invoked to restrain corporations 
from entering upon land where the statutory remedy is inadequate to protect 
the rights of land-owners,’ or where the statutory method of proceeding is not 
strictly observed by the company in the prepayment of damages.* A statute 
which provides that no injunction shall be granted until the damages have 
been ascertained, is unconstitutional.® 


1 Hentz v. Long Island R. R., 13 Barb. 
646 ; Cotton v. Boom Co., 22 Minn. 372. 

2 South Carolina R. R. v. Blake,9 Rich. 
L. 228; Parke’s Appeal, 64 Pa. 137. 

8 8 Jones L. 333. 

* Manhattan Co., Ex parte, 22 Wend. 
653; Parke’s Appeal, 64 Pa. 137; Super- 
visors v. Gorrell, 20 Gratt. 484; Cotton v. 
Boom Co., 22 Minn. 372. 

5 Stark v. Sioux City R. R., 48 Iowa, 
501. 


6 New York R. R. vy. Kip, 46 N. Y. 
546. 

7 Anderson v. Turbeville, 6 Coldw. 150; 
McCann v. Sierra Co, 7 Cal. 121. 

8 Commissioners of Highways v. Dur- 
ham, 43 Ill. 86; W. Maryland R. R.v. 
Owings, 15 Md. 199. 

® Bohiman v. Green Bay R. R., 30 Wis. 
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VI. A franchise to build a railroad confers upon the corporation receiving 
the franchise certain exclusive rights. Unless the charter is in terms exclusive, 
a new corporation may be formed to compete with the old corporation. Under 
the new constitutions, which prohibit special laws and charters, it was in- 
tended that there should be the freest competition. Only railroads for the use 
of the public may be made When a railroad company fails in its obligations 
as acommon carrier, it is to be subject to actions for damages by the parties 
injured and to forfeiture of its franchises by the State. The State must pre- 
sume that a corporation regularly organized as a railroad corporation will oper- 
ate its road according to law. The penalties are presumed to be sufficient to 
secure proper observance of its duties as a railroad corporation. 

If the Chancellor means in the opinion to indicate that under the general 
railroad law a corporation cannot be formed for the purpose of competing with 
an existing corporation operating under a charter not exclusive, the doctrine 
is subject to criticism. The cases cited in the opinion are cases where the 
complaining parties had charters conferring exclusive privileges. In the case of 
Raritan R. R. v. Delaware & Raritan Canal Co.,) the defendant was pursuing 
a course not authorized by its charter, and was proceeding to purchase a route 
over which it was not authorized to run. The party complained against was 
acting without legislative authority. Buta corporation formed under a gen- 
eral law, subsequent to one which is already in operation, is formed under legis- 
lative authority as much as if it had a special charter. If under the former 
constitutions a corporation under a subsequent special charter had a right to 
condemn property already held for public use, it must follow that a corporation 
under a general law has the same right, subject to restraint in cases of mani- 
fest abuse or bad faith. 

The condemnation of property already held for a public use for a subsequent 
public use cannot be had without express legislative authority. The general laws 
under which the later corporations are organized do not give by necessary im- 
plication any authority to condemn the property of a similar corporation to such 
an extent as to materially interfere with the operation of the corporation first 
in possession. To that extent a franchise obtained under general laws is ex- 
clusive. When special charters were granted, and two corporations were in 
general terms authorized to take and make use of such land as they might 
deem necessary for their corporate purposes, the charters were construed so as 
not to interfere with each other. If both charters could stand together, they 
should be so construed. In the case of Manhattan Co., Ex parte,? a water 
company with general powers endeavored to take lands in use as a public 
street. It appeared to the court that land could be obtained elsewhere; and 
the court declared that where one corporation has lawfully taken land for its 
own purposes, another corporation ought not to interfere with the easement 
thus acquired. Otherwise, the first corporation might re-condemn. If there 
were no other means of carrying the powers of the water company into effect, 
that might furnish an argument that the legislature intended that the streets 


118 N. J. Eq. 546. Montclair R. R., 85 N. J. L. 328, where 
2 22 Wend. 653. To the same effect it is held that a railroad company could 
is the case of State Jersey City Pros’r v. not condemn land used as a reservoir. 
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might be used. Under the necessary implication above mentioned, streets are 
laid across railroads and canals on reasonable terms, where the interference 
with the prior public use will not be material. But a street cannot be laid out 
longitudinally over a certain portion of a railroad where such appropriation 
will require an exclusion of the use by the railroad and a removal of its 
track. That is a plain case where the uses cannot coexist, and the general 
authority of the municipal corporation is not sufficient to extinguish the rights 
of the railroad corporation, obtained and sanctioned by the legislature.) If 
the route of a railroad necessarily crosses another railroad or highway, the right 
to cross arises by necessary implication. The occupation of highways by rail- 
roads organized under general laws must be only to the extent of a reasonable 
necessity. This right to cross cannot be extended into a right to lay the rail- 
road along the street.2 The court must decide whether the occupation is to 
an unreasonable or unnecessary extent. The legislature is presumed to de- 
sire the continuance of such public improvements as parks and institutions for 
the blind, although it may subsequently authorize the construction of improve- 
ments over lands belonging to the public. The construction must be over lands 
not already occupied for such public purposes.4 A charter to build a railroad 
between certain points, without describing the course or direction, but leaving 
that to the corporation, to be fixed under a general law, does not prima facie 
give any power to lay out the road over land already devoted to and within the 
recorded location of another railroad.6 The construction of one public high- 


way must not operate as an obstruction of another public highway already 
opened to the public.* Highways cannot be laid out longitudinally over turn- 
pikes by commissioners of highways acting under their general power to lay out 


highways.7 The latest case in Massachusetts, that of Boston R. R. v. Lowell 
R. R.,° is quite distinct on the point that an authority conferred by the legisla- 
ture, in general terms, upon public boards or officers to determine or control 
the location of a highway or a railroad, is not to be construed as authorizing 
them to order or consent that it should be laid out along and within the loca- 
tion of a turnpike, a highway, or railroad already established. The court very 
logically say: ** The reasons upon which it has been held that a legislative 
grant to a particular corporation of a franchise to construct a railroad between 
two points fixed by the legislature is not to be presumed to authorize the cor- 
poration to construct its road within and along the location of another railroad 
already established, apply with increased force to a corporation constructing 


1 New Jersey Southern R. R. v. Long 
Branch Commissioners, 89 N. J. L. 28. A 
highway cannot be laid out over land 
occupied by a railroad as an engine- 
house. Albany R. R. v. Brownell, 24 N.Y. 
345. 

2 Newark R. R. v. Mayor of Newark, 
23 N. J. Eq. 522; Attorney-General v. 
Morris R. R., 19 N. J. Eq. 886; Morris & 
E. R. R. v. Newark, 2 Stockt. 352. 

8 Long Branch Commissioners v. West 
End R. R., 29 N. J. Eq. 566. 

4 Boston § Albany R. R., 53 N. Y. 574; 


State v. Montclair R. R., 85 N. J. L. 828; 
St. Louis R. R. v. Blind Institution, 48 Ill. 
803 ; San Francisco Water Co. vy. Alameda 
Water Co., 86 Cal. 639. 

5 Housatonic R. R. v. Lee R. R., 98 
Mass. 391. 

© Commonwealth v. Coombs, 2 Mass. 
489. 
7 West Boston Bridge v. County Com- 
missioners, 10 Pick. 270; Commonwealth v. 
West Boston Bridge, 13 Pick. 195. 

8 124 Mass. 368. 
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under a general law a railroad whose termini are fixed by the corporation itself, 
and whose route is not determined or controlled by any public body having 
jurisdiction throughout the Commonwealth.” 

It seems clear from the authorities that the exclusive right is to the route 
which has been selected and occupied. Land not in use by the corporation 
may be taken as the property of individuals.1_ The competition which is pro- 
hibited is a competition for the use of the same track or route. Neither 
the authorities nor the weight of reason would prevent a corporation organ- 
ized under general Jaws from constructing a road parallel to the existing 
road but not on the same location. Diminution of profits of the prior road is 
not sufficient to cause the courts to declare the later road a public nuisance. 
The right of the company having the prior location is only to the land necessary 
and convenient to the proper transaction of its business. It cannot condemn 
and hold lands that it does not need merely in order to prevent competition 
by arival company. The question of the necessity of retaining the property 
by the prior company may be left to a jury.2— An easement may be taken, if 
it will not interfere materially with the prior use. The rights of a de facto 
corporation operating a railroad cannot be affected by the condemnation of 
its property for railroad purposes upon the pretence that the corporation was 
defectively organized, and hence not entitled to hold land for railroad pur- 
poses.4 

Another phase of this question is found in the case of Central Horse Ry. 
v. Ft. Clark Horse Ry.® A city council was empowered to specify the streets 
upon which horse-railways might be constructed. By ordinance, the construc- 
tion was authorized over a portion of an existing road. The court, without rea- 
soning the matter very thoroughly, decide that it would be unjust to allow the 
subsequent corporation to take the most productive parts and leave the unpro- 
ductive portions to the original proprietor. The decision could properly have 
been put upon the ground that the taking of property already devoted to public 
use can only be justified by express legislative authority. The authority dele- 
gated to the city council was in general terms, aud contained no necessary im- 
plication that property already devoted to public use should be subjected to 
another use. The general authority might be construed so as to justify a 
crossing, but not an occupation of a portion of the track longitudinally. The 
city council had no greater authority delegated to it than is possessed by a cor- 
poration formed under general laws, so far as the selection of a route is con- 
cerned. 

Of later years it has been the custom of legislatures to provide that existing 
roads shall be compelled, upon proper terms of compensation, to allow the use 
of their tracks by other roads, and that disputes of the parties as to crossings 
and rates of compensation shall be settled by commissioners. 

It will be noticed that the decisions seem to recognize an implied right to 
cross the tracks of other roads, while the right to condemn the tracks longitu- 

' Peoria R. R. v. R. R., 66 Ml. 174; * Cincinnati R. R. v. Danville R. R., 
tron R. R. v. Ironton, 19 Ohio St. 299. 76 Til. 118. 

2 Oregon R. R. v. Baily, 8 Oreg. 164. 5 81 Ill. 523. 


8 Rochester Water Commissioners, 66 N. 
Y. 413. 
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dinally is denied. The case under consideration is that of a crossing. The 
Chancellor does not base his decision upon the inconvenience of a crossing at 
the point proposed, but rather upon the exclusive right of the first company to 
all of its track, and upon the fact that the condemnation was for private use. 
The facts certainly justified the decision, on the ground that the two uses could 
not reasonably coexist. Crossings are implied, but only reasonable crossings. 
In the case, Matter of the City of Buffalo, the city proposed to excavate a canal 
sixty feet in width across the tracks of several railroads, and entirely through 
the yard of one of them, at a place where there were numerous tracks, turnouts, 
and switches. The present grade of the tracks was but a few feet above the 
natural level of the canal. The interference was not considered by the court 
a tolerable interference with an existing public use, but an entire superseding 
of it by another public use, and that it was not to be presumed that the legis- 
lature, by the general terms in which it gave the city power to take lands, with 
no especial reference to this particular place or occasion, meant to produce 
such an effect. The cases are almost exactly parallel. 

VII. It is decided that the use was a private and not a public one, because 
the new corporation was formed in the interest of another corporation which 
proposed to advance the funds and reap the benefit of the enterprise. The 
National Storage Company was chartered to do a general storage and ware- 
house business. Nothing in its charter indicates that the legislature proposed 
to control the rates of storage or provide that the company should store articles 
for all persons who might apply. It is strictly a private corporation. The 
railroad projected must have been a public carrier. The fact that the storage 
company carried on a private business, and would be greatly benefited by the 
railroad, would not prevent the railroad from being a public use, if the railroad 
would probably be used by a. great number of individuals in their dealings 
with the Storage Company. In the case of Clarke v. Blackmar,? the Court of 
Appeals of New York held that it was proper to extend a railroad to a private 
elevator, although the owners of the elevator were greatly benefited by the ex- 
tension, and in consideration of the benefit contributed largely to the laying 
of the track. The public used the elevator, and it was convenient for the use of 
the public. The Supreme Court of the United States, in the case of Munn v. 
Illinois,’ have sustained a statute of the State of Illinois, regulating the charges 
of grain elevators. The vourt say: ‘‘ Property becomes clothed with a public 
interest when used in a manner to make it of public consequence and affect 
the community at large. When, therefore, one devotes his property to a use in 
which the public has an interest, he, in effect, grants to the public an interest 
in that use, and must submit to be controlled by the public for the common 
good. He may withdraw his grant by discontinuing the use, but so long as 
he maintains the use he must submit to the control.’’ Under this decision it 

1 68 N. Y. 167. A street cannot be require an exclusive occupation. Matter 
laid out across depot grounds, in use by of Boston, Hoosac Tunnel R. R., Court of 
railroad company. Milwaukee R. R.v. Appeals, New York, decided Nov. 25, 
Fairbault, 23 Minn. 167. A railroad can- 1879, and not yet reported. 
not be allowed to cross another railroad 2 47 N. Y. 150. 
at a point where the lands and buildings 3 94 U. S. 113. 
are already appropriated to such uses as 
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can hardly be doubted that lands may be condemned for public elevators which 
shall be conducted on terms to be regulated by the legislature. Land cannot 
be condemned for warehouses where the legislature fixes no rates of storage 
and does not assume a regulation of charges. In the case of New York Cen- 
tral R. Lt. v. Metropolitan Gas Light Co.,? the court considered that land might 
be taken for approaches to cattle-yards, depots, elevators, and other structures, 
advantageous for the shipment and discharge of freight. ‘* Nor does it consti- 
tute any valid objection to the proposed improvement, or render it any less a 
public necessity, because, perchance, it might confer benefits and advantages 
upon business arising from structures which are really essential to the success- 
ful operation of a railroad enterprise, but which of themselves would not 
authorize the appropriation of land to insure their construction within the 
rules applicable to the exercise of the right of eminent domain.”’ 

While roads which particularly benefit individuals have been sustained be- 
cause the public can use them, yet where the road cannot be used by the pub- 
lic either for passenger or freight purposes, the court will declare the use to 
be private. The case, Edgewood Co.’s Appeal,* is a striking instance of an at- 
tempt to accomplish indirectly what could not be accomplished directly. The 
road projected was 4,700 feet long from the Pennsylvania Railroad to the 
Hampton Coal Company’s mines. The stockholders of the railroad were all 
stockholders of the coal company excepting two. The only object possible was 
the development and bringing to market of the company’s coal. The road 
was wholly unnecessary for passengers and the adjacent ground unsuitable for 
residence or manufacturing purposes, and the railroad would be useless as soon 
as the particular coal-field was exhausted. The court very properly declared 
the use to be a private one. 

It would be interesting to examine the cases which sustain the exercise of 
the power of eminent domain in favor of mines, mills, neighborhood roads, 
and lateral railroads. They establish the propositions, that incidental benefit 
to individuals or corporations will not prevent the court from declaring a use 
to be public, for all public improvements benefit some individuals; that indi- 
viduals interested may contribute to the expense of public improvements with- 
out depriving the use of its public character; and that it is not essential that 
every individual in the community shall be interested or profited alike in a 
public enterprise, in order that the enterprise shall be a public one. Certainly 
the fact that the capital to be invested in an enterprise is furnished by citizens 
of another State should not be considered as militating against the public 
character of the use. If the enterprise may be enjoyed by the public, and will 
facilitate the transportation of passengers or the handling of merchandise, the 
ownership of the stock need not be seriously inquired into. As to the allegation 
that the road was to be built in the interest of another corporation, the charge, 
if true, should not be decisive of the public character of the use. Railroads 
are frequently built to connect with other railroads. The public benefit is not 
solely in the local travel, but in the transportation of through freight. The 


1 Memphis Freight Co. v. Memphis, 4  * 79Pa. St. 257. 


Coldw. 419, 4 Aurora R. R. vy. Miller, 56 Ind. 88. 
2 63 N. Y. 826. 
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fact that another railroad would be profited by the connection is not sufficient. 
A corporation of another State can only bring its line up to the State boundary 
line. From that point the road must be taken up by a new corporation. It 
would certainly be to the profit of the outside corporation to maintain amicable 
relations with its proposed connection, and it could undoubtedly contribute of 
its funds to the building of the new road. The legislatures have ordinarily 
left the matter of raising funds to carry out the corporate purposes to the cor- 
porations themselves. If corporations could be deprived of exercising the 
power of eminent domain because all their funds were not contributed directly 
by the stockholders, their franchises might be subsequently forfeited when the 
corporations might subsequently lease their roads to corporations of other 
States. Control over such matters is within the province of the legislature 
and not of the judiciary. 


Henry E. Mitts. 
St. Louis, Mo. 
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The Doctrine of Damnum Absque Injuria. By Epwarp P. Weeks. Sumner 
Whitney & Co., San Francisco. 1879. 


Mr. Weexs says that his object in this book is ‘‘ to take a general survey 
of the doctrine of damnum absque injuria; . . . to deal with, and to collect 
sufficiently to illustrate the subject, those cases of loss and damage for which 
the law provides no remedy; cases where the theory of the law is that no 
‘wrong’ has been committed as the law understands the term.’’ He considers 
the subject to be properly a part of the law of torts, and perhaps entitled to 
rank as a distinct branch of the law, although he admits that, at first sight, 
‘it may appear to be one of exceptions to general rules.’? After a few mis- 
cellaneous illustrations of the doctrine in question, he proceeds, in a dozen 
chapters, arranged according to a slightly hybrid classification of torts, to con- 
sider in connection with each class of actionable wrongs those analogous in- 
juries which are not legal wrongs, — cases, namely, of damage from lawful acts. 
For instance, under the title of Malicious Prosecution, he gives the cases 
where no action would lie, because there was probable cause for the original 
prosecution. The chapters entitled ‘‘ Injuries from Mining Operation ”’ and 
“Injuries to Water Rights ”’ are relatively quite full, as one might naturally 
expect in a Californian text-book. Some other subjects are rather scantily 
treated, which is not surprising in a book of three hundred pages, contriving 
to cite two or three thousand cases. 

Tt will be seen that the work is intended to be complementary to the ordi- 
nary books on torts, touching, like them, many kinds of injury; but unlike 
them in dealing chiefly with injuries not within but without the limit of 
liability. It may be doubted whether there is any sufficient reason, theoreti- 
cal or practical, for making such a division of the law as is here indicated. 
The vague maxim that an injury without a wrong is not actionable, is at best 
but a truism, and is surely a most inadequate basis for a new classification of 
cases. Moreover, every thing that is here ought to be given in the regular 
books on torts, in its natural place; namely, in connection with a full discus- 
sion of the analogous actionable wrong. When the books on slander, for 
instance, tell us what classes of words are actionable, there is no need of a 
separate treatise to tell us what classes of words are not actionable. Yet this 
is a fair illustration of what this book undertakes to do for torts, in general. 
In other words, Mr. Weeks’s whole subject is too vitally connected with that of 
actionable injuries, fairly to be treated separately. However, every new group- 
ing of cases may throw some new light on the law, while it may also help some 
one to find more readily what he wants. 

The book is made up by incorporating cases more or less freely in the text. 
By abridging some of the quotations the author might perhaps have gained 
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room to state the law more completely on some points. In the chapter on 
Slander and Libel, the difference between written and spoken defamation does 
not seem to be clearly stated. Howland vy. Vincent (10 Met. 371), cited at 
length on p. 14, should at least be accompanied by a reference to cases more or 
less in conflict with it, like Barnes v. Ward, 9 C. B. 392; Norwich v. Breed, 30 
Conn. 535; Vale v. Bliss, 50 Barb. 358. The statement on p. 20, as to the 
right of action where the wrong is also a felony, is incomplete in omitting to 
notice those American cases which reject the English rule, as well as the case 
of Wells vy. Abraham, L. R. 7 Q. B. 554, which goes far to nullify the whole 
doctrine. 

Although there appear to be not a few misprints in the cases cited in the 
notes, the book is in other respects well printed and indexed. 


The Dartmouth College Causes and the Supreme Court of the United States. By 
Joun M. Suirvey. St. Louis: G.I. Jones & Co. 1879. 


Tus book is a republication in permanent form of some very striking 
articles that appeared in the Southern Law Review, and in which Mr. Shirley, 
formerly reporter of the Supreme Court of New Hampshire, with rare indus- 
try and untiring patience, traced out, so far as he could, in the correspondence 
and private papers of the actors in the controversy, the secret history of the 
famous litigation of which the decision in Dartmouth College vy. Woodward, in 
the 4th of Wheaton, was the fruit. The difficulties in the author’s way were 
very great. Much of his material existed only in manuscripts, which had to 
be sought out and carefully examined. He has, too, made judicious use of 
the traditions existing in New Hampshire and Massachusetts in regard to the 
case, and the eminent persons engaged in it. The result is a most curious 
chapter in the constitutional and judicial history of the Union. 

The value of the book is great, and Mr. Shirley’s industry and research is 
entitled to all praise. We think, however, he would have been wiser had he 
rewritten the entire work. The articles, coming out as they did at intervals, 
had the appearance of being rather hastily thrown together out of the mate- 
rials at the time within the author’s reach, without much regard to methodical 
analysis and arrangement. Printed as they now are, in a volume by them- 
selves, the want of arrangement is still more glaring, and the narrative is con- 
fused, broken, and full of repetitions. Such valuable material deserved greater 
care in these respects. 

Dartmouth College v. Woodward, after having been regarded as one of the 
great triumphs of American constitutional jurisprudence for more: than fifty 
years, began to attract hostile criticism in consequence of the serious conse- 
quences which seemed to follow from the application of its doctrines to great 
railway companies; but we believe their correctness was not openly questioned 
until the article printed in the eighth volume of this Review, page 189, in 
January, 1874, where the decisions were attacked both on principle and au- 
thority. The researches of Mr. Shirley will not increase the confidence felt in 
the case, for they prove that the decision was to a great extent the result of 
outside influence, brought to bear upon members of the court after the argu- 
ment; that at the time, only Chief Justice Marshall and Mr. Justice Wash- 
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ington sided with the College, and that inadequate as Wirt and Holmes’s 
presentation of the other side of the case had been, no opportunity was allowed 
to Pinkney, who at a late date was retained by the defendant in error to 
argue the case. Whether Pinkney, with all his ability, could have changed 
the result, may well be doubted. Powerful as was Webster’s great speech in 
the case, exhaustive and dexterously manipulated as was the learning fur- 
nished him by Mason (for it is well known that the theory and line of argu- 
ment pursued was invented and marked out by that great lawyer, and was not 
Webster’s own), the case was really decided by other influences than mere 
argument, and out of court. ‘These influences were partly political, —as the 
conflict was, to a great extent, a party fight between Federalists and Repub- 
licans, — partly religious, and to a great extent social. Albany and Boston 
seem to haye been the two great centres from which they operated, and 
Johnson, Livingston, and Story were the judges upon whom they were chiefly 
brought to bear. 

It is rather singular that while the opinion of Chief Justice Marshall was 
the only authoritative judgment of the court, the opinion which has been most 
quoted and followed is the much more sweeping one of Mr. Justice Story, 
which was never read in court. This is owing, doubtless, partly to its display 
of learning, but chiefly, we think, to Chancellor Kent’s having in his Com- 
mentaries incorporated into his chapter on Corporations whole paragraphs 
from it, including many of its most questionable dicta, with hardly the altera- 
tion of a word. Thus not only have its doctrines become familiar to the pro- 
fession, but Chancellor Kent’s great authority has been given to them. 

But however severely the decision may be criticised, could we have got 
along without it? This is a question too broad to be discussed here, though it 
must be admitted that the weight of opinion would answer, No; that if Chief 
Justice Marshall’s judgment was judicial legislation, it was of that kind’ 
which has marked the growth of our jurisprudence from the earliest times. 
In answer to many of the objections urged against it, too, it must in justice 
be conceded that recent decisions in the Granger cases, the Pacific Railroad 
suits, and other cases before the court, have greatly limited the application of 
the doctrines of the case, and remedied many of the evils which seemed likely 
to flow from it. 


Ancient and Medieval Republics. By Henry Mann. New York and Chicago: 
A. S. Barnes & Co. 1879. 


Mr. Mann had before him a good opportunity. It is very true that the same 
field had been earlier occupied by eminent names; but the labors of Sismondi 
and others have been so long before the public, and the minuteness of modern 
investigation has added so many new details and thrown so much additional 
light on the old, that a fresh presentation of the subject was fully open to the 
philosophical historian. 

We confess to a considerable disappointment in this particular. The author, 
it is true, makes no strong pretensions to originality of treatment or profundity 
of investigation; but these are precisely the qualities which the subject de- 
manded. He has given a very careful statement of the details of the constitu- 
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tion, political organization, and social economies of the several republics, set 
forth in historical order; and, so far as our examination has gone, has stated 
these with accuracy, and, on the whole, with substantial completeness. We 
might have supposed that this was the intended scope of the book, and that 
the author was content to collect materials for another to work up and fuse into 
a harmonious whole. But while the promise of a complete treatment is held 
out in the preface, and there are in the text occasional comments on the facts 
given, it is kept only to the ear, but broken to the hope; and we fail to find 
any theory developed, or comparative proportion observed in the treatment. 

A word further will more clearly illustrate our criticism. The classical 
communities —if we may so designate them— had in the main so little real 
resemblance to republics, as properly understood, that most of the details of 
their peculiar features might well be relegated to a classical manual or diction- 
ary. Greece and Rome were either aristocracies or democracies, fever repub- 
lics; and only oscillated from one of these extremes to the other. The essential 
factor wanting in them —a substantial middle class — was found in the com- 
munities of the Middle Ages, particularly those of Northern Italy; such as 
Milan, Pisa, or Florence, or, in a less degree, Venice, where its presence, with 
other less potent causes, helped to make real, if rude, examples of this form 
of polity. 

Except, therefore, in having constructed a useful manual, our author must, 
we think, content himself with the more modest praise belonging to those who 
prepare the soil from which a more skilful hand will obtain the crop. Sic vos 
non vobis, fertis aratra boves. 


Principles of the Law of Real Property. 
American Edition. Philadelphia. 1879. 


Tue multiplied editions of Mr. Williams’s book are only a just evidence of 
its value. The author for years stood at the head of English conveyancers, — 
a branch of the profession which implies quite a different grade of legal learn- 
ing from that possessed by the majority of their brethren in this country. 
The esteem in which this work is held is sufficiently shown by the frequency 
with which it is cited by the bench as well as at the bar. It is an excellent 
résumé of those leading topics of real property which a well-trained convey- 
ancer requires to know; and while its freedom from extended notes, its compact 
yet flowing style and clear presentation of the subject discussed, make it a 
valuable text-book for the general student, its exactness of language and 
sound enunciation of principles justify its position as a work of authority in 
practice. 

The admitted drawbacks to Mr. Williams’s book is its necessary references 
to English statutes; but even these are not without value. Beginning with 
the well-known labors of the English Real Property Commissioners in 1831, 
the effort to ameliorate the harsher or merely technical features of the law of 
real estate in England has been consistent and productive of excellent results; 
and while some of these statutory amendments were anticipated in this coun- 
try, or were not required by the modified system of common law adopted here, 
many others may well be imitated by us, such as 22 & 23 Vict. c. 35; 23 & 24 
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Vict. c. 388; and the whole body of legislation has in itself a consistency that 
repays a careful study. 

It must also be borne in mind that this compendium was not written as a 
general text-book, nor as a work for reference by the practitioner. Many 
details, which a full treatise of either kind would require, do not fall within 
the scope of the author’s plan; and instructive and authoritative as his labors 
are, we cannot in practice dispense with such works as those of Washburn or 
Cruise. 

Mr. Williams is no iconoclast; on the contrary, rather conservative by train- 
ing and practice; but at the same time he has but little respect for rules of law 
which have outlived their rasion d’etre, or whose foundations time has shown 
to be rather fanciful than sound; and we owe him at least an acknowledg- 
ment for his vigorous comment upon the lingering traces of scholastic logic, 
which still pervert the reasoning of the courts of to-day. 

.The changes in the present edition are almost entirely in the American notes. 
The greater number of the annotations are by Mr. Rawle, the well-known 
author of the work on Covenants of Title. The others are mostly by Judge 
Mitchell, for a long time the editor of the American Law Register. Many are 
ably, and all carefully, written, and kept within due proportion of space, and 
fulfil their function of illustrating the text, without overlaying it. 

We observe that the doctrine to which two comparatively recent cases in this 
State (Blake v. Loring, 98 Mass. 253; Otis v. McLellan, 13 Allen, 339), and 
some perhaps elsewhere, have given support, that the rule against perpetuities 
applies as such, and strictly in case of a contingent remainder as of an exe- 
cutory devise, receives no countenance from the author or either of his editors; 
and the opinions of Lord St. Leonards and Lord Brougham in Cole v. Sewell 
are cited as conclusive expositions of the law on this point. 


A Treatise on the Law of Mortgages of Real Property. By Leonarp A. Jones. 
Boston: Houghton, Osgood, & Co. 1879. 


Mr. Jones has before him, in compiling this treatise, an essentially clear 
field. Mr. Hilliard’s work on the same subject needs no comment at this day; 
and the English treatises were inapplicable to our practice, alike by their age 
and their local character. The subject selected by Mr. Jones certainly had 
the advantage of having, during the last half-dozen years, perhaps come more 
directly home to what Lord Dufferin aptly describes as the ‘pectora et 
negotia’’ of the community, than any subject treated of during that period; 
and the early appearance of the second edition of a book which introduced 
its author to the legal public, and did not come commended by the weight of 
a reputation already made, is perhaps a better criticism on Mr. Jones’s labors 
than any comment of ours. 

We should, however, do the author less than justice if we did not say that 
the profession has received from him a sound, practical, and valuable work. 
The special features of merit in the book, are in our judgment, first, the clear 
and unlabored statement of principles worked out to a substantially harmoni- 
ous development, notwithstanding the widely divergent views taken of the 
essential character of a mortgage by different courts, —a divergence which, 
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existing at the foundation of the subject, necessarily affects the whole super. 
structure. In the second place, no inconsiderable part of the subject is new; 
at least, has not been discussed by any preceding treatise. In this portion of 
his work Mr. Jones has shown a sound and careful judgment in stating his 
propositions, and discriminating between the adjudged cases, and has presented 
a clear and readable text. 

The volumes also deserve praise for their comparative fulness of reference 
to decided cases. We should have been inclined to give even a wider margin 
in this particular than the author has allowed, as we consider it in most in- 
stances the safer rule to let the cases speak for themselves; and it is not easy 
even for an author to determine with certainty when the facts of a selected 
case will fairly show the extent of application of any given doctrine, so as 
sufficiently to cover new cases as they arise. 

Our suggestion in noticing the first edition, that the extent to which mort- 
gages are affected by statutory mechanics’ liens should be considered, has been 
followed by the author in this. A thorough revisal of the first edition seems 
also to have been made; but the size of the volumes has not been materially 
increased. 
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don: Henry Sweet. 1879. 
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GENERAL NOTES. 


Inflation of Capital Stock. — If there is any popular absurdity which law- 
yers should be proof against, it is the fallacy of inflation, no matter what may 
be the form in which it presents itself. The habit of thoroughness and the 
controversial method of the profession are both adapted to put a lawyer of any 
character as such upon his guard against the appeals to the imagination and 
the moral subterfuges through which one half of the world tries to get rich by 
making the other half believe its nonsense to be worth buying. But while 
there are members of the profession who appreciate neither its thoroughness 
nor the meaning and use of its controversies, there are others who, with high 
qualifications and attainments in learning and practice, omit to hold their 
clients up to sound methods of business, even when it is in the power of the 
counsel to make the plan on which the client is to act. 

A striking instance of frequent occurrence is the inflation of the capital 
stock of corporations. Now that new companies are being formed on every 
side for the prosecution of tempting enterprises, especially of the mining 
variety, there has sprung up quite a competition in such inflation between 
corporations which take more pains to make their shares salable than to give 
them a permanent value. A few men buy a mine for ten thousand dollars. 
Instead of providing for a working capital suited to their actual needs, they 
wish to form a corporation with a capital of a million dollars, without paying 
any thing more than what they have already spent for their mine. Yet they 
wish also to issue certificates of stock, stating that the capital is ‘full paid 
up,’’ as the phrase is. They ask their counsel how to do it, unless they are 
experienced, in which case they are apt to indoctrinate him, if possible. Of 
course, in fact and in law, the only way under any statute to have ‘full paid- 
up ’’ stock is to pay it up in full in whatsoever kind of property the law of the 
particular place allows, — whether by cash, or by a mine worth the amount of 
the capital named, or by both; and this is the answer which is given by respecta- 
ble counsel. But those lawyers, a large part of whose professional life seems 
to consist in stimulating perjury, advise their ambitious clients to ‘ estimate ”’ 
the value of what they have just bought from somebody who was glad to get 
rid of it for ten thousand dollars, and to ‘ put it in’’ at the nominal value of 
a million dollars. Then, if the statute of the State requires it, the certificate 
that all the capital has been paid in is sworn to. Before long, the advertise- 
ments of the new corporation appear in the newspapers, and the names of such 
officers and stockholders as are reputed to be men of sound financial character 
and high standing are quoted to make the public buy shares in the belief that 
President This and Treasurer That know that this company owns at least a 
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million dollars’ worth of property to start with. It is only the knowing ones 
who are aware that the holders of these shares are so willing to sell a large 
part of them, because the company has no cash on hand with which to pay 
for working the mine; and that the real meaning of the seductive adver- 
tisement is, —‘* We have paid ten thousand dollars for a little mine, and we 
need somebody else to pay nine hundred and ninety thousand dollars in order 
to find out whether it was worth the original ten thousand. Possibly we can 
make this discovery for less than that, so we will ‘let in’ the first comers by 
selling them our ‘full paid-up’ shares for one-quarter or one-twelfth of their 
face value.’’? Of course, when the company becomes insolvent and the creditors 
come in and prove how little of the pretended capital was actually paid, in the 
form of any kind of property, there are sufferers among such stockholders as 
still have the means wherewith to suffer by pecuniary liabilities. These un- 
fortunates are often really surprised at their liability, for they thought that 
they had stock that was ‘‘ full paid up.’’ But they learn too late, and from the 
counsel of their creditors, that ‘‘ full paid-up ’’ stock means only stock which 
is fully paid up in actual value, and that it never meant, and never can mean, 
any thing else. It is often extremely difficult to make men who have yielded 
to the influence of interested agents of dealers in mines appreciate beforehand 
the technical risks of the law, especially when their friends are making money 
in spite of such risks; but it is certainly the part of prudent, not to say honest, 
counsel to warn their clients — not in the perfunctory way, but in such efficient 
and preventive ways as are within their power — not to join in the popular game, 
and to advise and lead them, when they set about forming a corporation, to do 
it according to law and sound business methods. 

It is true that some mines, after having been thoroughly worked, prove to be 
worth very much more than was paid for them; but that does not justify counsel 
in advising or encouraging clients in most cases to incur the liabilities of sub- 
scribers for a large capital stock; and certainly the character of the profession 
requires its members to oppose evasions of statutes by schemes designed to lead 
the unwary into investments against which the legislature intends to protect 
them. The necessities of growing business are provided for by the common 
statutes which prescribe regular methods for the bona fide increase of capital 
stock. The immediate want of a working capital is a reason for not paying the 
whole of the cash of the intended incorporators for the mine itself. If they 
cannot afford to begin to work any particular mine, they cannot afford to buy 
it and run the risk of selling shares enough to pay for working it, and the ad- 
ditional risk of settling for the possible future insolvency of an abortive corpo- 
ration. 

These are reasons grounded upon familiar law and the common principles 
and customs of sound men of business. If any lawyer thinks it to be worth 
his while to ignore them as sentimental theories, he labors under the misfortune 
of appreciating neither the profession to which he belongs nor the business in 
which he advises. It is true that if he makes money he may never learn that 
his misfortune is other than good luck; and no one will dispute that, such as 
he is, he is a lucky fellow. He has his standard, and follows it; and as he 
cheerfully worships the dollar and its ever new and changing counterfeit pre- 
sentments, there are many in every profession, who, restless even with an easy 
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conscience, will envy his devotion and its well-worn authority, — Summa ratio 
est que pro religione facit. But as he now and then happens to glance into his 
law-books, it must be curious reading for him when his eye falls upon the oath 
which he took when he was admitted to practice as an officer of the courts, 
He might truly reflect, —‘*I have been consistent from the beginning, for on 
entering the bar I ‘ put in’ myself at a false and inflated valuation.’ 


Law Books.— Mr. Seymour D. Thompson, in a book-notice in the South- 
ern Law Review, for December—January, says, ‘It is a source of regret 
that there is as yet in this country no society of lawyers endowed with suffi- 
cient funds to procure the compiling and publishing of works which, while 
useful and necessary to the legal profession and to the development and prog- 
ress of the law, are too expensive to be undertaken by private authors and 
publishers; and he suggests that the American Bar Association might form 
the nucleus of such a society. This is an excellent suggestion, and it may 
be added that lawyers of more or less fortune, when making their own wills, 
and considering what bequests would best serve the public, might well leave 
general education to testators ignorant of the need of sound law-books, and 
establish foundations for the writing of such works as would make it possible 
for the profession to relegate the most of the books now in use to their proper 
place as ‘* goods, wares, and merchandise.”’ 


Directories. — The makers of Directories would do a public service if, in 
preparing their lists of ‘‘ lawyers,’’ they would classify those who call them- 
selves lawyers, and tell who are and who are not members of the bar. Clergy- 


men are often classified under the head of churches, and the lists of physicians 
are divided under the titles of their respective medical societies. It would be 
a convenience to have the rule extended to the profession whose uncertainties 
may not be more various but are sufficiently dangerous. 


Court Expenses. — The Governor of Iowa, in his message, gave the fol- 
lowing information concerning the expenses of the courts of that State. Cost 
of criminal prosecutions in — 


1876... ace 235,187.42 
District Attorneys’ fees in — 


Nearly $1,000 per day for each working day. 
The judiciary of the State are, almost without exception, of the opinion 
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that it is desirable to do away with the general jury system. This can be 
done by amendment to the Constitution. The number of the grand jury is 
now fixed by law at fifteen, costing the county $30 per day during its session. 
Could not the work of this jury be as well done if it were reduced to five ? 
This would save $20 a day and the mileage of ten jurors to the respective 
counties during the time of session. — Chicago Inter-Ocean, Jan. 13, 1880, p. 3. 


Divorce.— The San Francisco Chronicle says, that in the courts of San 
Francisco, during the year 1879, three hundred and twenty-three divorces were 
granted. This is more than one for every secular day of each week in the 
year. The commonest causes were cruelty and desertion. It is interesting 
to learn that while on the ground of cruelty decrees were granted to one hun- 
dred women and to only four men, decrees were granted on the ground of de- 
sertion to seventy-three women and to thirty-one men. This large proportion 
of desertion by wives may be a result of the demand for women in a compara- 
tively new country. The proportion of cruelty by husbands, however, suggests 
the risk which the women run if they leave one husband for another. 


NOTES OF EXCHANGES. 


The Criminal Law Magazine, for January, 1880. Vol. I., No.1. This 
new enterprise has our good wishes. 

‘* Presumptions in Criminal Cases,”” by Dr. Francis Wharton, points out the 
essentially circumstantial character of what is called ‘ direct ’’ evidence, and 
argues that ‘‘ presumptions,’’ at least ‘‘ presumptions of fact,’ are mere 
logical inferences which properly are only determined on each concrete case. 
It shows the reasonableness and the need of rules that are elastic and varying 
with nature. To regard ‘ presumptions of fact’’ as absolute a@ priori stand- 
ards is to forget their origin and their meaning, and to allow an ilkchosen 
name to make the law obscure. Even presumptions of law are results of 
induction, and although it be necessary to use some of them arbitrarily as 
fixed rules of law, it should not be forgotten that they are generalizations 
based upon concrete cases, which furnish the reason for their existence and 
application as rules to govern other similar cases. As concrete cases increase, 
and their differences become more developed, generalizations are applied with 
more or less reason, according to the grasp and discrimination of the courts. 


A note upon ‘ State r. Kaufman,’’ a recent case in Iowa, discusses the 
question whether in a criminal case the defendant may waive his right to a 
jury of twelve men and consent to a less number, and concludes that the weight 
of authority is against such a waiver. 


Southern Law Review, for December-January, 1879-80. 

“Fraudulent Mortgages of Merchandise,” by Leonard A. Jones, Esq., of 
Boston, Mass., discusses at length the doctrine, that when the mortgagor of mer- 
chandise retains possession, with a power of disposal in the usual course of 
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trade, it is either presumptive or conclusive evidence of fraud. Mr. Jones makes 

a learned and reasonable argument against such a conclusion or presumption, 

and shows the frequent need of such arrangements in business and the protec- 

tion against fraud furnished by modern registration laws. An account is 
given of the law in different States upon this subject. 


** Concerning Insurance Agents,’’? by James O. Pierce, Esq., of Memphis, 
Tenn., shows the evil of allowing insurance agents to act for both parties to 
the contract. In answer to the fact that auctioneers, for instance, may act as 
agents for both parties to a sale, the distinction is made that this is only when 
the interests of the two parties are not diverse, as in the making of the memo- 
randum to satisfy the Statute of Frauds after the terms of sale have been 
agreed upon. But the insurer seeks the insured by an agent who is prepared 
to commit the insured against his will and contrary to his understanding, as 
soon as he consents to become a second principal. The validity of such stipu- 
lations as this, — that the agent procuring the insurance ‘‘ shall be deemed to 
be the agent of the assured,’’ is discussed. 


‘* Injuries to Children — The Rule of Imputed Negligence,” by Edwin G, 
Merriam, Esq., of St. Louis, Mo., cites and classifies a large number of cases 
upon the subject. 


The Albany Law Journal, for December 13. 
‘* Usury by Agents, I.,’’ continued (II.) in the number for December 20, 


gives at considerable length authorities concerning the liability of principals 
for usurious acts of agents. 


‘* Observations on the Particular Jurisprudence of New York, I.,’’ is a 
learned historical article. 


The Report of the Committee on Grievances of the New York State Bar 
Association complains of ‘‘ excessive latitude allowed to and taken by counsel 
in the examination of witnesses,”” and suggests that the court should more 
carefully and energetically protect witnesses from insult. 


Ibid., December 20. 

“Interest on Matured Contracts’ cites authorities, and concludes that 
England, the United States courts, Maine, Rhode Island, Connecticut, Penn- 
sylvania, South Carolina, and Alabama have decided in favor of the statu- 
tory rate; that Massachusetts, Virginia, Mississippi, Texas, Illinois, Wisconsin, 
and Iowa have decided in favor of the contract rate; and that in New York 


it is an open question what shall be the rate of interest after a debt has 
become due. 


‘* Correspondence ’’ contains letters upon the same subject. 


Ibid., December 27. 


‘* Chattel Mortgages upon Stocks in Trade ’’ examines the law of New York 
upon the subject as it is found in the decisions of the Court of Appeals. 


The New Jersey Law Journal, for December, 1879, says that the disputed 
question of the boundary line between New York and New Jersey was virtu- 
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ally decided by the United States District Court for the Southern District of 
New York on November 24, on a libel of the steamboat Moses Taylor for 
supplies furnished to her at Jersey City. The boat claimed that the Jersey 
City wharf was a part of the port of New York City, which was her home port, 
and hence there was no lien. The court held that the supplies were furnished 
in the State of New Jersey, to which the boat was foreign, and gave a decree 
to the libellant. 


The Central Law Journal, for December 12. 

«« A New Phase of the Doctrine of Ultra Vires ’’ cites authorities and tries 
to show how the doctrine should be used to protect not only corporations which 
have exceeded their powers when they are defendants, but also those whom 
such corporations seek to bind, when the corporations happen to be plaintiffs, 
after having exceeded their powers. 


Ibid, January 2. 

‘Polling the Jury ’’ mentions the case of United States v. Bridges, U. S. 
Cire. Ct., W. D. Alabama, October Term, 1879, in which it was held that a 
defendant in a criminal case who had agreed to a sealed verdict could not poll 
the jury. The writer cites authorities, and argues that, after a privy verdict 
has been confided to the judge, the jury may give a different verdict; that in 
criminal cases the absolute right to poll the jury is generally admitted; that 
this is a reason for the presence of the prisoner when the verdict is given; and 
that the mere agreement for the jury’s convenience, that their verdict may be 
sealed when it is reached at an inconvenient hour, has no bearing which im- 
plies a waiver of the right of polling when the verdict is rendered in court. 
It might be argued, also, that the incident of the separation of the jury, after 
the sealing and before the polling, might be the occasion of bringing about an 
acquittal; but that is a question for the government to consider when it allows 
the jury to separate, and should not be taken to force an implied waiver by 
the prisoner of his right to know whether the jurymen individually agree to the 
verdict. For some authorities on polling the jury, see the Chicago Legal 
News of December 27. 


The case of Boone County v. Jones, concerning a surety’s liability on a de- | 
faulting treasurer’s bond, which was quoted in The American Law Review, N. 8., 
for January, page 88, is criticised, and authorities are cited concerning it in 
this number of the Central Law Journal. 


The Virginia Law Journal, for December, 1879. 
“The Separate Estate of Married Women’’ gives some account of the 
diversity of law upon that subject. 


The Daily Register of New York City, January 7, contains the following 
excellent editorial: — 


BAR ASSOCIATIONS. 

The first attempts of the profession to gather in association for the advancement 
of their professional interests and for improving the standards of professional train- 
ing are not unnaturally subject to some discouragements. No such general associa- 
tions having before existed, and the interests which they are intended to foster 
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having received no systematic attention, and therefore being of comparatively 
little value in their present undeveloped state, the first feeling of the members and 
the associates, after separating and passing beyond the influence of whatever social 
enjoyment they may have in the meeting, is not unnaturally mingled with disappoint- 
ment. There seems to some, on looking back, a lack of object and result. The 
rewards of individual labor and activity in the profession are clear and plain before 
the mind of the practitioner. Those rewards are in each case won more by opposi- 
tion and hostility to others, than by co-operation and concerted action. The whole 
training and professional experience, the habitual life of the lawyer, lead him to see 
the importance of his own unaided individuality, in opposition to his brethren in the 
profession, and to blind him to the advantages of association under conditions 
free from the duty of antagonism, and in a field where concerted action and co- 
operation are the means of success. The objects, too, to be attained by a professional 
association have been so little thought of, and were hitherto so undeveloped, that it 
is not strange that many of the most active and successful practitioners should regard 
these attempts very lightly, and stand aloof from all part in them. The first meet- 
ings of the State and National Bar Associations, therefore, provoke in many minds 
this question, — What is it all about, and what is it worth? The importance of the 
movement and the results to come from it are things not already existing, but which 
are to be created by the movement itself. We have yet to realize the value to the 
profession itself of a trained Bar. We have yet to realize in much fuller measure 
than the profession have done, the value of a well-selected and liberally paid judiciary, 
whose position, jealously watched and supported by the profession at large, shall com- 
mand in every instance and without interruption, as it now does in a good degree in 
general, the highest respect and confidence of the community. We have yet to 
learn the value to the profession of a correction of those abuses in the administra- 
tion of justice which bring the profession itself into disrepute, impair the trust and 
confidence enjoyed by its members, and diminish its emoluments. 

It is not perhaps easy to see how these vague and general advantages are to be 
secured, nor can we expect that every meeting of a general association of the pro- 
fession will itself effect a conspicuous, definite, and recognizable advance in these 
directions; but no one can reflect on the position which the profession occupies in 
the community, on the relation it bears to the productive and profitable businesses of 
the country, and to its government, its legislation, and its great enterprises, and 
upon the conditions on which the relation between the lawyer and his client depends, 
and by which the success and profitableness of that relation are promoted, without 
being led to see that there is much to be done in these directions, and much which 
not only never will be done, but which the profession never would think of doing, 
except it be through the element of an esprit de corps awakened, expressed, and 
worked out to its beneficial results, through measures and associations of this nature. 
If every man owes a debt to his profession, there is no better way in the present 
situation of affairs of recognizing and fulfilling this obligation, than through the 
opportunities of a general professional influence which the Bar associations afford. 


The Canada Law Journal, for December. 

‘*The Legal Army”? says that there has been a very considerable falling off 
during the past twelve months in the numbers of those desiring to enter the 
profession; and that, in general, it is estimated that of those who pass the 
primary examination only about one-half become attorneys. 


‘* Fraud on the Insolvent Act”’ cites and discusses authorities concerning 
securities contrived to evade the statute, — for instance, by an attornment 
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clause, — by which a mortgagor becomes a yearly tenant to the mortgagee, at 
a rent seven times greater than the letting value of the premises, no mention 
being made of bankruptcy, but the intention appearing. 


The Law Times, for December 6. 
Agreements in Restraint of Trade cites a number of authorities. 


« Jurisdiction over Clubs” cites authorities, and considers the tendency to 
extend this jurisdiction. 


Ibid., December 20. 
‘« Liability of Partners and Joint Debtors ”’ cities a number of authorities. 


“Forged Transfers of Stock in a Public Company ’’ cites authorities, and 
gives an account of the attempt of bona fide purchasers whose names were 
registered in the books of a company, on a forged transfer, purporting to be 
from a real owner, to recover from the company, and of the decision against 
them in Simms et al. v. The Anglo-American Telegraph Co., on 5th December 
last. 


The Solicitor’s Journal and Reporter, for Dec. 6, 1879, says that, on the 
3d of December, the Court of Appeal decided Jn re Hallett, holding that 
since it is now settled that money can be ear-marked, the foundation is gone 
from the decisions, which hold that money cannot be followed; and saying 
that the distinction in such cases was not between different kinds of trustees, 
but between all persons standing in a fiduciary capacity, and those standing 
in the relation of debtor and creditor. 


“ Liabilities for Negligence not arising out of Contractual Obligation ”’ cites 
authorities, and discusses the unsystematic character of the law. This article 
also appears in The Central Law Journal, for January 2. 


Ibid, December 20. 

‘Titles of Newspapers and Books ’’ reviews the cases and discusses the dis- 
tinction between the intrinsic value which is a ground for copyright, and the 
mere distinguishing character which comes under the head of ‘ trade-mark.” 


A young lady applied to be examined at the Preliminary Examination for 
Solicitors, and a correspondent of the Solicitors’ Journal writes that the Coun- 
cil of the Incorporated Law Society do not feel themselves at liberty to accept 
the notice of any woman. He adds, however, that he is the secretary of an 
association formed about a year ago to promote the legal education of women, 
and to assist them to take part in any suitable branch of the legal profession. 
To this the editor of the Solicitors’ Journal replies: ‘* But what is the ‘ suitable 
branch 


A declaration between Great Britain and Denmark, signed at Copen- 
hagen, November 28, is to the effect that the two governments, ‘“ with a 
view to the reciprocal protection of trade-marks and trade labels, as well as 
industrial designs and patterns, in the two countries, have agreed as follows: 
The subjects of each of the contracting parties shall have in the dominions 
and possessions of the other the same rights as belong to native subjects, or as 
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are now granted or may hereafter be granted to the subjects of the most favored 
nation in every thing relating to property in trade-marks and trade-labels, as 
well as in industrial designs and patterns. It is understood that any persons 


who desire to obtain the aforesaid protection must fulfil the formalities required 
by the laws of the respective countries.’’ 


The Irish Law Times, for December 13. 


‘‘ The Rights of Finders of Lost Chattels, I.,’’ continued (II.) in the num- 
ber for December 20, cites a number of authorities. 


‘Lady Lawyers says that, “‘in America, female lawyers are increasing 
and multiplying to an alarming extent,”’ and then names “ half a dozen of the 
most prominent.’? It would interest Americans to learn the names of a dozen 


or two more; indeed, it would be a favor if the Jrish Law Times would even 
name the rest of the dozen. 


Ibid., December 20. 

Mr. Gladstone, in his recent address as rector to the students of Glasgow 
University, said, concerning the law as a profession, ‘* While I have hinted to 
youths intending to follow this noble profession the expediency of tempering 
it with collateral studies, I congratulate them on the solidity of the position 


they are to hold. No change, practical or speculative, social or political, or 
economic, has any terrors for the profession of the law.” 


CORRESPONDENCE. 
Has Congress Authority to legislate on the Subject of Trade-marks ? 


WasuinerTon, D. C., Jan. 5, 1880. 


Tas inquiry, which for months has agitated the public mind, remains 
practically unsolved. 

For ten years Federal courts had virtually taken the affirmative, en 
the point incidentally came up. At the April Term (1878) of the United 
States Circuit Court of the Southern District of Ohio the issue was directly 
raised, in Duwel v. Bohmer, and it was so held. Later, in the same year, 
court of co-ordinate jurisdiction, in Leidersdorf v. Flint (7 Cent. L. J. 405), 
decided directly the opposite. It must be observed that, in making these con- 
flicting decisions, both courts had in mind but one clause of the Constitution; 
to wit, that giving Congress authority to “ promote the progress of science and 
the useful arts.’’ In the first case, that was unquestionably the assumed basis 
of the legislative power claimed. In the second case, a passing allusion was 
made to the power ‘‘ to regulate commerce; ’’ but when that case was incident- 
ally under discussion in the Supreme Court, Mr. Justice Harlan said that the 
** commerce ’’ point had not therein been considered. This new departure in 
the Leidersdorf suit was assented to by some Federal courts, and non-con- 
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curred in by others. Such a contrariety of opinion begat confusion, and 
intensified the desire for a decision by the court of final resort. Merchants, 
manufacturers, lawyers, all felt anxious that the great oracle of the law 
should speak at the earliest practicable moment. 

The act of Congress of Aug. 14, 1876, to punish the counterfeiting of 
trade-mark goods, was the instrumentality employed to raise the issue. Under 
that act, which for vitality depended on the registration act of July 8, 1870 
(sects. 4937-4947 R. St.), an indictment against Emil Steffens was found in 
the United States Circuit Court of the Southern District of New York, and 
one in the same court against Adolph Witteman. ‘These cases involved a 
reference to the treaty with France on the subject. In the United States Cir- 
cuit Court of the Southern District of Ohio, an information was filed against 
W. W. Johnson et als. It was hoped that these three cases raised the ques- 
tion of constitutionality in all its important bearings. In each court two 
judges sat. They all had, either expressly or by necessary implication, pre- 
viously held that the registration act was valid; yet, yielding to the necessity 
for an early definitive settlement of the vexed question, they complaisantly 
agreed to disagree, in order to certify to a division of opinion. The three 
cases were advanced on the docket, and were argued together. 

The Attorney-General (the writer being present on the same side as siete 
counsel) endeavored to maintain the validity of the registration act, by bring- 
ing it within that clause of the Constitution which authorizes Congress to 
“regulate commerce with foreign nations, and among the several States, and 
with the Indian tribes.’’? It was contended that, however inartificial that act 


might be, it nevertheless admitted of a construction ut res magis valeat quam 


pereat. Counsel for the defendants in the New York cases filed briefs, but 
did not make oral argument. In the Ohio case, Mr. Hoadly, for the defend- 
ants below, insisted that there was nothing in the information against John- 
son et als. to indicate that the trade-mark alleged to have been counterfeited by 
them is, or ever has been, or can be, used as an adjunct of the kinds of com- 
merce over which Congress has jurisdiction, the only dealing set forth being in 
the county of Hamilton, in the State of Ohio. While urging this technical 
defence, he, in answer to a question from the bench, expressly admitted that 
Congress might constitutionally legislate on trade-marks under the power to 
regulate foreign and inter-state commerce.! This confession and avoidance 
was sufficient for his purpose. Thus we see that both sides adopted the same 
theory, but the defence relied on the doctrine of ultra vires. 


1 That theory is not novel, as may be 
seen by reference to a book which was 
cited as authority in the briefs of both 
sides. The following are extracts from 
“Browne on Trade-Marks” (Little, 
Brown, & Co., 1878): “ A trade-mark is 
nothing more or less than one’s com- 
mercial signature to his goods,” § 180; 
“for the regulation of commerce .. . and 
this law relates to commerce,” § 294; 
“this law is in the interest of commerce,” 


§ 296; “it would be an absurdity to 
attempt to create a symbol of commerce, 
which, being the emblem of its owner, 
each man must adopt for himself,” § 297. 
“Congress had only authority to regu- 
late commerce.” Jbid. ‘“ Among com- 
mercial nations there is a growing ten- 
dency to universal recognition of the 
emblems of commerce known as trade- 
marks,” § 302. “This being a commer- 
cial statute,” § 370. 
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On Nov. 18, 1879, the Supreme Court rendered a decision. Mr. Justice 
Miller, in delivering the opinion of the court, thus formulated the question 
presented: Are the acts of Congress on the subject of trade-marks founded on 
any rightful authority in the Constitution of the United States? This issue 
is too narrow to embrace the inquiry used as the title of this article. All that 
the court was called on to decide was as to the registration act of 1870 and its 
criminal auxiliary of 1876. Nothing further could be contemplated. The 
answer was an emphatic No! The broad question as to possible inherent 
power is still in legal limbo. 

To judge from much that has appeared in print, the reason for the conclu- 
sion is not understood in its full scope. What the learned justice said is vir- 
tually this: If Congress has the constitutional power contended for (that 
point not being before the court), it has not exercised it in a proper manner; 
and if the registration can only be valid as a regulation of commerce, it must 
be limited to foreign and inter-state commerce, and that with the Indian 
tribes, and if not so limited it is in excess of the power of Congress. 

A hypothesis cannot be the basis of judicial decision. In the syllabus, 
written by the member of the court who delivered the opinion, it is said of 
the cardinal act of 1870, that it ‘is so framed that it is impossible to separate 
that which has reference to commerce within its control and that which is not; 
and as Congress certainly did not intend to pass the limited registration law 
which such a construction would imply, the whole legislation must fall, as 
being void for want of constitutional authority.’”?! The whole tenor of the 
opinion clearly intimates that the primary act, upon which the act of 1876 
hinged, was void for want of apt words to guard against trenching on the 
reserved rights of the States. The inevitable converse of this proposition is, 
that, by the use of proper phraseology, a trade-mark protection bill may be so 
framed as to ripen into a constitutional act. 

The patent theory is the rock on which legislation was shattered. To show 
that the decision of the Supreme Court is not accepted by all as a beacon- 
light, let us glance at Joint Resolution, 125, introduced in the House of 
Representatives on Dec. 9, 1879, read twice, and referred to the Committee 
on Manufactures. This is a joint resolution proposing an amendment to the 
Constitution, as follows: ‘‘ Congress, for promotion of trade and manufac- 
tures, and to carry into effect international treaties, shall have power to 
grant, protect, and regulate the exclusive right to adopt and use trade-marks.” 
The committee, by a unanimous vote, recommended its passage. The ‘ pre- 
vious question’? was moved. Mr. Armfield, of North Carolina, rose and 
stated that he had introduced a bill that covered the subject, that that bill is in 
harmony with the decision of the Supreme Court, and that in the opinion of 


1 Why does not the reason of this con- 
clusion apply with equal force to sect. 3 
of chap. 301, of June 18, 1874, entitled 
“An Act to amend the law relating to 
patents, trade-marks, and copyrights ” ? 
That section provides that prints or labels 
to be used for articles of manufacture 


shall be entered and registered in the 
Patent Office, in conformity with the 
regulations provided by law as to copy- 
right of prints.” How can such prints 
or labels of manufacture be copyright 
matter? 
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eminent lawyers no such amendment of the Constitution is required. The— 
resolution and the bill were then referred to the Judiciary Committee. 

By invitation, the writer appeared before this committee and presented his 
views. He said, inter alia, that the word ‘ treaties’ is hardly comprehensive 
enough to exclude doubt, inasmuch as on the same subject we have also ‘“‘ con- 
yentions ’’ with some nations, and with one, Great Britain, a ‘‘ declaration; ”’ 
that the word ‘“‘ grant ’’ is manifestly improper, as it implies proprietorship 
in Congress; and that ‘‘ the exclusive right to adopt and use ”’ is governed by an 
immutable law, for men always have at will adopted signatures, and the right 
to the exclusive use of those signatures is property of which they cannot be 
deprived ** without due process of law.’”! The writer of this suggested that, 
if any amendment were deemed advisable, something like the following might 
be adopted : ‘* Congress shall have power, by appropriate legislation, in the in- 
terest of manufactures and commerce, and to carry into effect obligations of 
reciprocity with foreign nations, to protect trade-marks and analogous symbols 
of commerce.’? To protect, — that covers the ground. 

The printed report of the Committee on Manufactures says of a trade- 
mark, that ‘‘ It is of the essential nature of a patent and copyright in the 
method of its grant, regulation, and protection.”” This heresy is at variance 
with the current of judicial authority. If by miracle the proposed amend- 
ment to the Constitution were to successfully run the gauntlet of three-fourths 
of the States, what effect would it have on common-law symbols, known 
throughout the domain of commerce as trade-marks? Would not the courts 
hold that it excluded them? that it could apply only to arbitrary creations of 
Congress improperly called trade-marks? But we need not speculate on so re- 
mote a contingency. Nevertheless, we may deduce a lesson of warning from 
what might have resulted in great perplexity, in thus playing with the edge- 
tools of hasty legislation. 

Mr. Armfield’s bill (House of Representatives, 2573) has as its leading 
features as follows: — . 

1. The establishment in the Department of the Interior of a Trade-mark 
Office, where all records, books, fac-similes, statements, and things relating to 
trade-marks shall be kept and preserved, which office shall be under charge 
of an officer learned in the law to be called the Commissioner of Trade-marks. 
2. Owners of trade-marks used in commerce with foreign nations, or among 
the several States (i.e., as the bill explains, other than that which is wholly be- 
tween citizens of the same State), provided such owners shall be domiciled in 
the United States, or located in any foreign country which by treaty, conven- 
tion, or law affords similar privileges to our citizens, may register their 
marks. The fee is twenty-five dollars, as before. 3. The right to exclusive 
use must be shown, and also that the mark is used in other than mere intra-state 
commerce. 4. The Commissioner is to decide the lawfulness of claims, whether 
ex parte or between rival claimants. From his final decision an appeal lies 
to the Supreme Court of the District of Columbia, sitting in banc. 5. Cer- 
tificates of registry are made evidence in any suit in which the trade-marks 
shall be brought in controversy. 6. A certificate of registry shall remain in 
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160 REVIEW OF THE MONTH. 


force for thirty years from its date, and may be renewed for the same time on 
‘the same terms. 7. Credit is given to an applicant for any fee preyi- 
ously paid to the United States for the same purpose and the same mark, 
8. Registration is prima facie evidence of ownership. A party aggrieved has 
remedies at law and in equity, and Federal courts shall have original and 
appellate jurisdiction without regard to the amount in controversy. 9. No 
action or suit is to be maintained when the mark is used in an unlawful busi- 
ness, or for deceiving the public, or under a fraudulent registry. 10. A 
right of action for false registry, &e. 11. Common-law remedies and pre- 
existing rights preserved. 12. This act shall not be construed to unfavorably 
affect a trade-mark after expiration of term of certificate. 13. Rules may 
be prescribed for practice. 

Since the bill came into the hands of the Judiciary Committee it has been 
amended in various details, and by adding penal provisions, which are sub- 
stantially those of the act of Aug. 14, 1876, above referred to, omitting its 
harsh and inquisitorial section 7. 

It avoids the danger attendant on statutory definition, as exemplified in 
the British ‘‘ Trade-marks Registration Act, 1875,’’ which virtually rules out 
an important class of symbols.1 Judicial construction, based on the circum- 
stances of each individual case, is the only safe criterion. For example, the 
words ‘‘ Established 1780,’’ or ‘* Established a.p. 1780,’? which have been 
conspicuously displayed and used for a great number of years, were lately 
held to strictly and rightly constitute a trade-mark, and the right to the ex- 
clusive use was protected by a court of equity.2_ This is one of many instances 
that could be adduced, illustrative of the proposition that long user may impart 
arbitrary characteristics to ordinary words or phrases. 

The proposed legislation embraced in this bill is believed to be in exact 
harmony with the spirit and reason of the Supreme Court decision, which 
struck with nullity the act of 1870; and it is also in accord with the laws of 
other nations with whom we have reciprocal relations. 


Wan. Henry Browne. 


1 In specifying the essential particulars It was so held by the Master of the Rolls 
of trade-marks, there is an annoying in Ex parte Stevens, L. R. 3 Ch. D. 659, 
casus omissus. Fancy names, such as_ where the word “ Aeilyton” was refused 
“ Ozokerit,” “ Eureka,” “Glenfield,” can- registration. 
not be registered, unless, of course, they 2 Hazard et al. vy. Caswell et al., 57 
were used before the passage of the act. How. Pr. Rep. 1. 
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PERSONAL NOTES. 


Clara Foltz, a female attorney and counsellor-at-law in California, who 
recently succeeded in gaining admission to the Bar of that State, has had 
judgment rendered in her favor in an action to compel the directors of 
«« Hastings College of the Law in the University of the State of California ”’ 
toadmit her as a student. The court base their decision upon their con- 
struction of the acts creating the University and the College, and say: 
“It is conceded that females are now, and for several years last past have been, 
admitted as students of the University, and the provision of section 17 of the 
Political Code that words used in the masculine gender comprehend as well 
the feminine gender, would seem to entitle females to enter the University as 
students at large.’’ 


Calcraft, who died recently in England, after having served there as public 
hangman for forty-six years, was much esteemed, and cherished a professional 
spirit. He used to speak considerately of his ‘‘ patients.’’ 


James Klyne O'Dowd, Esq., died on November 24, in his seventy-eighth 
year. The Law Times, of December 20, says that it was upon his legal 
advice that the British government declined to prevent the building of the 
Alabama. 


NOTES OF CASES. 


UNITED STATES SUPREME COURT. 


Removal of Causes from State to Federal Courts. — (Head-note.) — The 
second section of the act of March 3, 1875, which provides for removals of suits from 
the State to the Federal courts, consists of two clauses, the first of which, as it re- 
lates to suits between citizens of different States, is this: “That (in) any suit of a 
civil nature, at law or in equity, now pending . . . in any State court, where the 
matter in controversy exceeds, exclusive of costs, the sum or value of five hundred 
dollars, . . . in which there is a controversy between citizens of different States, . . . 
either party may remove said suit into the circuit court of the United States for the 
proper district.” Held, — 

1. That, in determining the right of removal, the court will consider the relation 
of the parties to the matter of the controversy, rather than their relations as plain- 
tiffs or defendants on the record ; and if all the parties in interest on one side of the 
controversy are citizens of a different State, or of different States, from all of those 
on the other side of the controversy, the case is removable. 

2. In order to effect such removal, all the persons or corporations belonging to 
the side which seeks the removal under this clause must unite in the application. 


The court gives no construction of the second clause of the same section of the 
act. 
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3. A petition for removal is sufficient in form when it shows on its face who are 
the applicants for removal, and is presented by counsel to the court, though it be not 
signed by the party, and though it may contain allegations of prejudice under the 
act of 1867, and is not sworn to, if it also has the allegation made necessary by the 
extract from the statute given above. 

4. In a case pending when the act was passed, the application for removal must 
have been made at the first term after its passage, and before the trial is fairly com. 
menced, But a fictitious effort to show that the trial has commenced, by an offer of 
testimony, before the court has decided to enter upon the trial or hearing of the case, 
on its merits, will not defeat the right of removal. ; 

5. The fact that the party asking the removal continues to prosecute or defend 
the suit after the State court has erroneously refused his application, does not waive 
that right; but he may, by writ of error to the highest court of the State, bring his 
case to this court, and that error will be a sufficient ground to revise the judgment 
of the State court. He may also proceed in the Federal court at the same time by 
filing the transcript there as the statute provides, covering the whole road while the 
contractors were at work.— Meyer et al. v. The Delaware Railroad Construction Com- 
pany. October Term, 1879. For opinion, see Washington Law Reporter, Decem- 
ber 22. 

This case was wholly between citizens of different States, but some expressions 
in the opinion by Warrr, C. J., led Brapiey, J., who concurred in the judgment, to 
dissent from sc much of the opinion as seems to assume that one condition of Federal 
jurisdiction, in the removal of a cause from a State court, under the first clause of 
section 2, act of 1875, is, that each party on one side of the controversy must be a 
citizen of a different State from that of which either of the parties on the other side 
is a citizen. The opinion of Braptey, J., is printed separately. 


Contract. — ( Head-note.) — . . . It is now recognized doctrine that the terms of 
a contract under seal may be varied by a subsequent parol agreement. Whatever 
may have been the rule at law, such is the rule in equity. The Chesapeake § Ohio 
Canal Co. v. Ray. October Term, 1879. For opinion, see Washington Law Reporter, 
December 15. 


Miners’ Rights. — Canals and Ditches. — United States Lands. — (Head- 
note.) —1. It is the established doctrine of this court that rights of miners who had 
taken possession of mines and worked and developed them, and the rights of persons 
who had constructed canals and ditches to be used in mining operations, and for pur- 
poses of agricultural irrigation, in regions where such artificial use of water was an 
absolute necessity, are rights which the government had, by its conduct, recognized 
and encouraged, and was bound to protect, before the passage of the act of 1866. 

2. Congress, in making donations of land, cannot be suffered to exercise its 
liberality at the expense of pre-existing rights, which, though imperfect, were still 
meritorious, and had just claims to legislative protection. — Broder v. The Natoma 
Water & Mining Co. October Term, 1879. For opinion, see Washington Law Re- 
porter, December 15. 


Bill of Exchange.— Promissory Note. — Construction of Statute. — 
Federal and State Courts. — Usury. — Penalty. — National Bank. — (Head. 
note.) —1. The statutes of Alabama examined, and held to place bills of exchange 
and promissory notes, payable in money, at “a certain place of payment designated 
therein,” upon the same basis as to immunity from set-off, discount, or equities as 
bills and notes payable at a bank or private banking-house. Such declared to be 
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the intention and effect of the act of April 8, 1873, amending section 1833 of 
Revised Code of Alabama. 

», The intention of the legislature, clearly expressed in a constitutional enact- 
ment, should not be defeated by too rigid adherence to the letter of the statute, or 
by technical rules of construction. Any construction should be disregarded which 
leads to absurd consequences. 

3. The Federal courts are not bound by decisions of State courts upon questions 
of general commercial law. 

4. A creditor who takes a negotiable note, before maturity, so indorsed that he 
becomes a party to the instrument, as collateral security for a pre-existing debt, in 
consideration of an extension of time to the debtor, actually granted, is, according to 
the Jaw-merchant, a holder for value, and his rights as such are not affected by 
equities between antecedent parties of which he had no notice. 

5. A national bank, at the request of its debtor, gave further time in consideration 
of the transfer, before maturity, of a negotiable note, as collateral security, and in 
consideration also of the payment, in advance, of usurious interest, for the period of 
extension. The note was so indorsed as to make the bank a party to the instru- 
ment, responsible for its due presentation, and for due notice of non-payment. The 
consideration was in part legal and in part vicious. The former was itself suffi- 
cient to sustain the contract of extension and transfer, and to constitute the bank a 
holder for value. While the bank was subject to the penalties denounced by law 
for taking usurious interest, the statute under which.it was organized had not 
declared the contract of indorsement void. No such penalty being prescribed, the 
courts could not superadd it. October Term, 1879. William C. Oates vy. First 
National Bank of Montgomery. Pamphlet containing opinion. No. 74. 


UNITED STATES CIRCUIT AND DISTRICT COURTS. 
NEW JERSEY. 


Admiralty. — Libel in Rem. — Agency of Mate. — The owners of a freight- 
ing vessel are not liable for the loss of floating stages which were towed by the 
vessel under an agreement by the mate that he would take care of them. Such 
an agreement is beyond the scope of the employment of the mate, and even 
of the master. If the owners are not liable, the vessel itself is not liable. Welsh v. 
The Bark Carl Haasted, District Court. For opinion, see the New Jersey Law Joureal, 
January. : 

NEW YORK. 


Removal of Causes.— Federal Courts. —Jurisdiction.— The defendant 
obtained an order removing the cause to the United States Circuit Court, on the 
ground that the defendant was a foreign corporation, but failed to file the record in 
accordance with the terms of the bond, and the cause was remanded. Subsequently, 
papers were filed to remove it a second time. On motion to remand, BLatcurorp, J., 
held that sections 2 and 8 of the act of March 3, 1875, supersede and take the place 
of subdivision 1 of section 639 of the Revised Statutes, and that as the suit was one 
mentioned in section 2 of the act of March, 1875, the proper condition of the bond 
was that prescribed by section 3 of that act, and need not, as claimed by the plain- 
tiff, provide for the entry of “said process, and of all pleadings, testimony, deposi- 
tions, and other proceedings in the cause.” As to whether the second removal was 
in time, the judge held that the statement in the order of the State court, that the 
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petition was filed “ before the term at which this cause could be first tried in thig 
court,” was an adjudication. McLean v. The St. Paul § Chicago Railway Co, 
Circuit Court, Southern District of New York. — The Daily Register, Dec. 26, 1879, 


Admiralty. — Mutual Fault.— Apportionment of Damages. — The own. 
ers of a schooner, on their own behalf and as carriers of cargo, sued the owners 
of a steamer in admiralty, in personam, for a collision. The respondents did not 
claim any damages, or rebate from the libellants’ claim. In fact, the steamer wag 
injured. It was held that both were in fault, and the damages must be divided. 
On settlement of the decree, the libellants claimed that one-half of the value of 
the schooner and the full value of the cargo should be awarded them. The 
respondents claimed that the libellants should pay one-half of the value of the 
cargo out of the amount received for the schooner. Cnoarte, J., held that one- 
half of the damage caused by the collision should be borne by each, and that 
damage done to the cargo in either vessel was a part of this loss ; that the owners 
of the cargo must therefore bear half the loss on the cargo; that this was not 
affected by the statute for the limitation of liability, as it was not enforcing a per- 
sonal liability beyond the value of the schooner, unless it should appear that by such 
apportionment the libellants would not recover enough to reimburse the owners of the 
cargo on whose behalf they sued. What would be the result in such a case was a 
point reserved until the damages were ascertained. Leonard v. Whitwell. District 
Court, Southern District of New York. MS. opinion. 


STATE COURTS. 


CALIFORNIA. 


Uncertain Verdict. —Jeopardy.—In a criminal case where the indictment 
charges an offence that includes an offence of less degree, and the jury returns a ver- 
dict of “guilty as charged in the indictment,” the verdict is so uncertain, that judg- 
ment cannot be passed, and the record of the trial is not evidence of jeopardy upon 
a new trial under the same indictment. People v. James Baza. Supreme Court. 
For a brief opinion, see Pacific Coast Law Journal, December 6. 


CONNECTICUT. 


Jurisdiction. — Foreign Executor. — (Head-note).— A foreign executor who, 
after proof of the will at the place of the testator’s domicile in another State, comes 
into this State to reside, and brings with him property belonging to the estate, can 
not be made liable here, upon the suit of a creditor of the testator, to the extent of 
the property brought here. Hedenberg vy. Hedenberg, 46 Conn. 30. 


Accord and Satisfaction. — Contract. — Consideration. — (Head-note.) — 
A creditor had brought suit upon a liquidated debt of $299, and while it was pending 
agreed to accept of the debtor $150 in full of the debt, the debtor also to pay the 
costs and expenses of the suit when ascertained. The debtor paid the $150, and 
afterwards the amount of the costs and expenses, which was found to be $18. Held, 
that this last payment made a sufficient additional consideration for the creditor's 
agreement, and that the transaction was a good accord and satisfaction. Looms, J., 
dissented. Mitchell et al. vy. Wheaton, 46 Conn. 316. 


Contract. — Alimony. — Divorce. — Stilson v. Stilson, 46 Conn., Part I. For 
the point decided, see infra, Minnesota. Adams v. Adams, 24 Minn. (not yet pub- 
lished.) 
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INDIANA. 


Injunction Bond. — Pleading. — Record. — ( //ead-note.) — It is not necessary 
that a complaint on an injunction bond should set out the complaint or any part of 
the record specifically upon which the injunction was granted. The record is not the 
foundation of the action, though a necessary part of the evidence to support it. 
Munfield v. Weston. Supreme Court. Dec. 23, 1879. 


Bill of Exceptions. — “Testimony” distinguished from “Evidence.” — 
(Head-note.) — A bill of exceptions states that “this was all the testimony given in 
the cause by either party.” As by the record the evidence consisted partly of 
writings and partly of oral testimony, the above statement is not equivalent to a 
certification that the bill contains all the evidence. Testimony, as applied to legal 
proceedings, cannot be accepted as the equivalent of evidence. Sessengut v. Posey. 
Supreme Court. Dec. 30, 1879. 


Surety. — Covenant. — Demand and Notice. — (Head-note.) — Appellee’s 
agreement with appellant was, in effect : In consideration that you will execute the 
lease to W. P., I, as his surety, agree that he shall perform all his covenants. Under 
this agreement of appellee, whenever the said W. P. made default in any of the 
covenants of his lease, the appellee at once became and was in default, and neither a 
demand of payment from W. P. nor any notice of his default was necessary to put 
appellee in default and fix his liability. Appellee was therefore properly sued in 
this action without the joinder of W. P. as co-defendant. Breidert v. Kreuger. Su- 
preme Court. Dec. 31, 1879. 


Judgment Lien. — Notice. — (Head-note.) — A judgment lien is but a general 
lien on the real estate of the judgment debtor, and is subject to all prior liens, 
whether legal or equitable, without notice even to the judgment creditor of the 
existence of such prior lien. Armstrong ¥. Fearmaw. Supreme-Court. Dec. 31, 
1879. 


Execution. — Levy. — A levy of execution by a sheriff on personal property, 
when the property is left by the sheriff in the hands of the judgment debtor, with the 
power of selling the same, is invalid, and a subsequent levy by a constable has 
priority over it. Weinderlich v. Roberts. Supreme Court. Jan. 2, 1880. — Indianapolis 
Journal, Jan. 3, 1880. ° 


Foreign Corporation. — Pleading. — Contract. — Action. — ( Head-note.) — 
In an action upon a contract executed to or with a foreign corporation or its agent 
in this State, the fact that the corporation had never complied with the requirements 
of sects. 1 and 2 of the act respecting foreign corporations, approved June 17, 1852, 
would constitute a good defence, not in bar but in abatement of the action, as one, 
prematurely brought until the corporation or its agent should comply with the statute. 
This act, however, is applicable only to actions for the enforcement of contracts, and 
has no applicability whatever to actions brought by the corporation to recover the 
possession of its property. Smith v. Little. Supreme Court. Jan. 8, 1880. — Jndian- 
apolis Journal, Jan. 9, 1880. 


IOWA. 


Gift.—Donatio Causa Mortis. — ( Head-note.) — Plaintiff's intestate held cer- 
tain notes of defendant, her grandson. One night, some time before her death, 
fearing that she might die leaving the notes, she got up and destroyed the same, 
declaring repeatedly afterwards that she did not wish that he should have them to 
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pay after her death. //eld, a valid gift causa mortis. J. B. Darland, Adm., ge, Ap. 


pellee,v. W. H. Taylor, Appellant. Supreme Court.— N. W. Reporter, x. 8. vol. iii, 
No. 5, p. 510, Dec. 20, 1879. 


Damages. — Medical Attendance. — Evidence. — ( /Zead-note.) — In an ae. 
tion for damages resulting from personal injuries, a defendant is liable for the rea. 
sonable value of the medical attendance, care, and nursing made necessary by the 
accident, though such services may, as between the plaintiff and the person rendering 
them, have been gratuitous. Where, in such action, the evidence showed the employ- 
ment of a physician, held, that testimony as to the reasonable value of his services 
was competent, though they had not been paid for, and it did not appear that he 
claimed any compensation for such services. Varuham v. City of Council Bluffs, 
Supreme Court. — N. W. Reporter, x. 8. vol. iii. No. 7, p. 792, Jan. 3, 1880. 


Promissory Note.— Winding up of Partnership. —Guaranty. — (Head. 
note.) — Defendants, as copartners, were appointed agents for the sale of plaintiff's 
wagons, the contract providing, among other things, that where notes were taken 
for sales made, they should be made payable to the order of plaintiff, and indorsed 
by defendants. Held, that a guaranty of payment written upon a note so taken, 
by a member of said firm having charge of the settlement of the business after its 
dissolution, and after the maturity of said note, waiving notice and protest, was 
binding uponall the partners. Star Wagon Co., Appellant, v. Swezey, Lebo, § Co. et 
al., Appellees. Supreme Court. — N. W. Reporter, n. 8. vol. iii. No. 4, p. 421, Dee. 
18, 1879. 


Bill of Exchange. — Assignment. — Held, first, that a bill of exchange drawn 
upon a general or particular fund operates as an assignment to the payee of a debt 
due from the drawee to the drawer when the bill has been accepted by the drawee. 

Second, that a bill of exchange drawn upon a general fund, but not accepted by 


the drawee, does not operate as an assignment of the fund, but is mere evidence of 
an assignment, and, with other circumstances, showing that such was the intention, 
will vest in the holder an exclusive claim to the fund, and bind it in the hands of the 
drawee after notice. 

Third, that an order upon the whole of a particular fund, though not accepted, 
will operate as an equitable assignment of the fund, and bind it in the hands of the 
drawee after notice ; but such order does not possess the property of negotiability. 

‘irst Nat. Bank of Canton, Appellee, v. Dubuque Southwestern R. Vo., Appellant. Su- 
preme Court.— N. W. Reporter, n. 8. vol. iii. No. 8, p. 895, Dee. 6, 1879. 


Constitutional Law. — Action against Officer. — Execution. — Defendant 
admits the property to belong to plaintiff, but maintains that plaintiff's action is 
barred as against defendant, because the statute provides that an officer making a 
levy may require an indemnifying bond, and that a claimant of the property shall 
not have an action against the officer if such indemnifying bond, with a surety good 
at the time of its acceptance, be taken, but that such claimant may have his action 
on the bond for damages. Defendant claims that this bond was taken. Held, that 
so much of the statute as declares that, in a certain contingency, the owner cannot 
maintain an action against an officer for the recovery of the specific property levied 
on, is unconstitutional and void. Towle v. Mann. Supreme Court.— N. W. Re 
porter, N. 8. vol. iii. No. 7, p. 815, Jan, 8, 1880. 


Evidence. — Witness. — (Head-note.) — Evidence tending to show that a wit- 
ness’s memory and mind has been impaired by sickness or injury, is competent as 
going to the credibility of his testimony, and to bring this out it is not necessary to 
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rely solely on cross-examination. Alleman v. Stepp. Supreme Court.— N. W. Re- 
porter, . 8. vol. iii. No. 6, p. 686, Dec. 27, 1879. 


Medical Attendance. — (/vad-note.) — “ Medical attendance” rendered to a 
pauper, for which a board of supervisors of a county may be liable under section 
1361 of the code, is not to be limited to mere professional attendance by a pliysi- 
cian, but includes nursing and watching as well. Scott v. Niuneshiek County. Su- 
preme Court — NV. W. Reporter, x. 8. vol. iii. No. 6, p. 626, Dec. 27, 1879. 


Writ of Error from Supreme Court of United States.— A writ of error 
from the United States Supreme Court, lodged with the clerk of this court within 
sixty days from the rendition of judgment, operates as a supersedeas. If it is not so 
lodged within that time it does not so operate. — D. R. § P. R. R. Co. v. Grennell. 
Supreme Court.— NV. W. Reporter, x. 8. vol. iii. No. 7, p. 819, Jan. 3, 1880. 


KANSAS. 


Contract. — Attorney.— Lobbyist. — The contract of a lobbyist, in the sense 
in which that term is now used, for his services as such, is against public policy,and 
void. When the services contracted for and rendered are partially those of an 
attorney and partially those of a lobbyist, and are blended together as part and par- 
cel of a single employment, the entire contract is vitiated, and after performance no 
recovery can be had for the work done as an attorney. McBratney v. Chandler. 
Supreme Court. — Central Law Journal, Dec. 12, 1879. 


MASSACHUSETTS, 


With reference to several Massachusetts cases, see infra, under EnGLanp, the case 
of Inre Ord. Dickinson v. Dickinson, L. R. 12 Ch. 22. 


Trust. — Savings Bank. — Where a father, having deposited in a savings bank 
in his own name and on his own account all that he was allowed to by the rules of 
the bank, afterwards made another deposit of his own money in his own name as 
trustee for his daughter, but retained the bank-book, and continued, while living, to 
collect, receipt for, and use as his own all dividends declared on its deposit, but at 
one time told his daughter “that he had put the money in the bank for her.” — //e/d, 
that this constituted a completed trust. The court distinguished the case from Bra- 
brook v. Boston Five Cent Savings Bank, 104 Mass. 228, where money was deposited in 
a similar manner, but where no notice of the deposit was ever given to the alleged 
donee of the trust. Gerrish v. New Bedford Institution for Savings. Supreme Court. 
MS. opinion, decided January 10. 


Promissory Note. — Indorsement. — Partnership. — Notice. — Action of 
contract upon a promissory note for $3,000, dated Jan. 20, 1877, signed by Alexander 
Law, payable in four months after date to the order of Charles F. Parker & Co., and 
indorsed by John Savery’s Sons and the payee. 

At the trial in the Superior Court the following facts appeared: The note in suit 
was signed by Law, who, at the time the note was made and negotiated, was amember 
of the firm of Charles F. Parker & Co., and of the firm of John Savery’s Sons. The 
note was indorsed by Law in the firm name of John Savery’s Sons and by Charles 
H. Demeritt in the name of Charles F. Parker & Co., of which firm he was a member. 
At the maturity of the note, due demand was made and notice given, — and no part 
of the note has been paid. Law had for many years been the manager and head of 
the firm of John Savery’s Sons, and had signed its name in the ordinary course of 
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its business, but the firm had never made or issued any promissory notes or negotie 
able paper, nor indorsed any notes, except that it indorsed for collection such notes 
as it received from its customers. Since May, 1876, by an arrangement among the 
members of the firm, Law had been deprived of the right to sign checks upon the 
bank in New York in which the funds of the firm had been deposited, and the bank 
had been notified to that effect; but the plaintiff had no knowledge of this fact, and 
no notice or ground of suspicion of any want of authority in Law to use the name of 
the firm in the ordinary course of business. The note in suit was brought to the 
banking-house of the plaintiff before its maturity by John Demeritt, who procured 
at the time a loan from the plaintiff of $2,200 upen his own note for that amount, 
and deposited the note in suit as collateral security therefor. No part of the loan to 
Demeritt has been paid. The plaintiff had previously discounted negotiable paper 
bearing the name of John Savery’s Sons, which had been paid in due course of 
business, but which, in fact, had been issued by Law without the knowledge or 
authority of any of his partners, and paid without their knowledge that it ever 
existed. The plaintiff had inquired into the standing of the firm, and found it to be 
unquestioned. The note in suit was made, indorsed, and issued by Law, without the 
knowledge, consent, or authority of any other member of the firm, and in fraud of 
the firm, and not in the course of its business or for its benefit, or for any considera- 
tion moving to the firm; but the plaintiff had no knowledge, notice, or ground of 
suspicion of this fact, or of any infirmity in the note or its negotiation, unless the 
same is to be inferred from the form of the note and from the facts above stated. 

Upon these facts, the judge ruled that, from the form of the note, the plaintiff 
was affected with notice of the defence existing to the note on the part of the defend- 
ants other than Law; directed a verdict for the defendants; and reported the case 
for the consideration of this court. 

Held, one partner has no authority, without the assent of his copartners, to 
sign the name of the partnership to a note for his individual debt; and all persons 
who take such a note from him with knowledge, either by its appearance or other- 
wise, that it was made for the separate accommodation of one partner, cannot 
recover against the others without proving their authority or assent. In the present 
case, the defendants’ name being upon the back of the note above that of the payees’, 
it was apparent upon the note itself, read in the light of the statute (1874, c. 404), 
which every one was bound to know, that the liability of the partnership was but 
conditional and secondary, and therefore that, prima facie at least, their signature 
was affixed for the accommodation and benefit of Law; and the ruling at the trial 
was correct. Judgment on the verdict. National Bank of the Commonwealth v. Alexaider 
Law et al. Decided December, 1879.— The Boston Daily Law Reporter, Jan. 20, 1880. 


Separation of Jury.— Sealed and Oral Verdict. — Indictment, under the 
Gen. Sts. c. 163, § 11, charging the defendant with rescuing a prisoner from the law- 
ful custody of a police-officer. 

At the trial in the Superior Court the jury returned a verdict of guilty, and the 
defendant moved to set it aside, for the following reasons: “1. Because the proceed- 
ings in regard to the rendition of the verdict and separation of the jury were irregu- 
lar and illegal. 2. Because no proper and correct verdict was rendered by the jury. 
3. Because, after the case was given to the jury and before any verdict was rendered, 
they had separated without the knowledge or consent of the defendant.” Upon the 
hearing of the motion, the following facts appeared: The jury retired to consider 
their verdict during the afternoon session of the court, and at the time of the adjourn- 
ment of the court for the day they had not agreed. About eight o’clock that even- 
ing they agreed upon a verdict, and so informed the officer having charge of them, 


NOTES OF CASES. 169 


and thereupon they separated for the night. At the time they retired to consider the 
case, the judge directed them that if they had not agreed at the time of the adjourn- 
ment of the court that day, but agreed after the adjournment, the foreman should 
sign a statement of their verdict as agreed, seal up the same, and return their verdict 
in the morning. ‘The verdict, as returned to the court, was signed and sealed up as 
directed before the jury separated. At the opening of the court the next morning, 
all the members of the jury and the defendant being present, the defendant, upon 
learning the above facts, and before the jury had returned their verdict, objected to 
reception and recording of the verdict, because of the separation of the jury, without 
the knowledge or consent of the defendant, after the case was given to them, and 
before rendering their verdict in court. The judge overruled the objection, and 
directed the clerk to take the verdict, which was taken in the following manner : 
The written verdict was handed by the foreman to the clerk and read, and the clerk 
inquired of the jury if they had agreed upon their verdict, to which the foreman 
answered they had, and that they found the defendant guilty ; whereupon the clerk 
stated the verdict, that the jury found the defendant guilty, and asked them if they 
all so said, to which they assented. 

Upon the above facts, the judge overruled the motion; and the defendant alleged 
exceptions. 

Held, the offence of which the defendant has been convicted, being punishable by 
imprisonment in the State prison, is a felony. Gen. Sts. c. 163, § 11, c. 168, § 1. 
But in this Commonwealth, by long-established usage, it is not essential, in the 
case of any offence under the degree of a capital crime, that the jury should be 
kept together from the time the case is opened to them until their final discharge. It 
is every day’s practice, in cases of felonies not punishable with death, as well as of 
misdemeanors, to allow the jurors to separate at the intermissions of the court pend- 
ing the trial; and in both classes of cases juries have been authorized by the court, 
without express assent of the defendant, after the case has been finally committed to 
them, to separate upon signing and sealing up a form of verdict, and to deliver 
their verdict orally upon the coming in of the court. In the case at bar, after the 
jury had returned into court, and the written form of verdict had been handed 
by the foreman to the clerk and read, the jury being asked by the clerk if they had 
agreed upon their verdict, the foreman answered not only that they had, but also 
that they found the defendant guilty, and thereupon the verdict was affirmed in the 
usual form. The oral delivery of the verdict by the foreman as the organ of the 
jury in open court distinguishes this case from that of Commonwealth v. Tobin, 125 
Mass. 203. Exceptions overruled. Commonwealth v. Morris Costello. Decided January, 
1880.— The Boston Daily Law Reporter, Jan. 21, 1880. 


Infant Partner. — Action of contract to recover a balance due upon an account 
annexed, containing two items, one for five hundred days’ labor at one dollar per 
day, the other for $100 money had and received. 

At the trial in the Superior Court, it appeared that the plaintiff, who was a minor, 
entered into partnership with the defendant, at the solicitation of the latter, in keep- 
ing a store ; that they carried on the partnership for a year and seven months; and 
that the plaintiff put $100 into the partnership as his share, and worked in the store. 
The plaintiff contended that the defendant agreed to pay him a dollar a day, inde- 
pendent of the partnership; and that, as a partner, he could now disaffirm the part- 
nership, and, as a creditor, recover of the defendant what his services during the 
partnership were really worth. The defendant contended that the agreement was 
that the plaintiff should be paid a dollar a day out of the partnership business; and 
that he was not liable in this action on a quantum meruit for services performed by 
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the plaintiff for the partnership. There was evidence that the plaintiff's services - 
were worth one dollar per day. It further appeared that the partnership affairs were 
not settled; that the business had been sold to one Wells, who gave a note payable 
to the defendant's order; and that this note and the partnership books had since 
that time been in the possession of the plaintiff. The defendant testified that the 
plaintiff had always refused to let him take the books since the sale. The plaintiff 
testified that he did once so refuse, but that at another time, before this action was 
begun, he told him he might go to his house and get them. The books and note 
were produced at the trial by the plaintiff on notice. There was no other evidence 
of the plaintiff’s disaffirmance of the partnership than his bringing this action, and 
contending in court that he disaffirmed it, and telling the defendant to take the books 
and note. 

The plaintiff asked the judge to rule that, if he performed the labor at the in- 
stance of the defendant, he was entitled to recover the price agreed upon between 
them ; that if he performed the labor, and there was not an absolute contract by the 
defendant to pay him for such services, he could recover what his services were 
fairly worth ; that if the defendant promised to pay the plaintiff a dollar a day out 
of the business, and the plaintiff performed the labor by reason thereof, the defend- 
ant was liable therefor; and that if the plaintiff put $100 into the business at the 
defendant’s request, though under an agreement that he should share profits, yet if 
he had avoided the contract he was a creditor of the defendant to that extent, and 
could recover what he had so paid. The judge declined so to rule; and ruled that 
the plaintiff could recover for his labor only in case the jury found that the de- 
fendant promised absolutely to pay him at all events; and that the plaintiff could 
not recover any money put into the business under an agreement to share in the 
profits. 

The jury returned a verdict for the defendant ; and the plaintiff alleged excep- 
tions. 

Held, this is not a case in which an infant plaintiff has paid money or delivered 
property to the defendant or performed services for him. As to the $100 which the 
plaintiff seeks to recover back, the bill of exceptions merely states that he put it 
into the partnership; there is nothing to show that it was ever in the separate hand 
or control of the defendant, and it must, therefore, be taken to have been, like other 
property of the partnership, in the possession of the two jointly ; and its expenditure 
or loss in the course of the partnership business does not render the defendant liable 
to make it good to the plaintiff. Moley v. Brine, 120 Mass. 824. So the work done 
by the plaintiff, having been done for the partnership and not for the defendant 
alone, no promise of the latter to pay the plaintiff for it can be implied, and the jury 
have negatived any express promises to pay him. Exceptions overruled. Peter A. 
Page v. Aaron R. Morse. Decided January, 1880.— The Boston Daily Law Reporter, 
Jan. 21, 1880. 


MICHIGAN. 


Jury. — ( Head-note.) — The officer in charge of a jury cannot be permitted to 
be present during the deliberations of such jury, though he may do nothing but 
listen, and it does not appear that a party has been prejudiced thereby. People v. 
Knapp. Supreme Court. — N. W. Reporter, x. 8. vol. iii. No. 8, p. 928, Jan. 10, 1880. 


MINNESOTA. 


Evidence. — Administrator. —In all cases to which the administrator is a 
party, for the purpose of showing his representative capacity, and his authority to 
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act for and enforce or protect the rights of the estate he assumes to represent, the 
letters of administration are at least prima fucie evidence of every fact upon which 
such capacity and authority depend, including the death of the person upon whose 
estate they issued. Peckv. Strong, Adm. Supreme Court. — N. W. Reporter, x. 8. 
vol. iii. No. 6, p. 697, Dec. 27, 1879. 


Contributory Negligence. — (Head-note.) — When a passenger is placed by the 
negligence of the carrier in a situation of great peril, his attempt to escape the dan- 
ger, even by doing an act also dangerous, and from which injury results, is not con- 
tributory negligence such as will prevent him recovering for the injury sustained, 
if the attempt was one which a person acting with ordinary prudence might under 
the same circumstances make. This is to be determined upon the circumstances as 
they appear to the passenger at the time. 

That his attempt to escape resulted in injury to him, and that if he had not made 
the attempt he would not have been injured, may be considered by the jury in 
determining whether the attempt was one which a person acting with ordinary pru- 
dence would make ; but these facts do not necessarily prove the act an imprudent 
one. Alexander Wilson v. The Northern Pacific Railroad Co. Supreme Court. — 
N. W. Reporter, x. 8. vol. iii. No. 8, p. 88. 


Alimony. — Contract. — An agreement between husband and wife, in respect 
to alimony, made for the purpose of facilitating a divorce, is void. Adams v. Adams, 
24 Minn. (not yet published). See also Stilson v. Stilson, 46 Conn., Part I., where the 
same point is decided. 


Police Power of State.— Charter of Corporation. — Trespass. — ( Head- 
note.) — Chapter 73, Laws of 1871, amending section 24, Laws of 1876, makes the 
obligation to construct fences, &c., provided by section 1 of said chapter 24, applica- 
ble to all railroad companies in the State. Regulating the construction and main- 
tenance by railroad companies of fences and cattle-guards at and along their track 
is the exercise of police power of the State. In any case the legislature may bind 
the State not to exercise this power. An intention so to do cannot be implied, but 
must appear in express and unmistakable terms. A clause in a railroad charter pro- 
viding what fences and other structures required for protection of life and property 
the company shall maintain, and when it shall provide them, is not sufficient to con- 
clude the State from a future exercise of the police power. 

To an action against a railroad company for cattle injured on the track, they 
having gone upon the track in consequence of its failure to construct fences, it is not 
a defence that the cattle were trespassers upon the land from which they passed for 
want of a fence to the track. Samuel S. Gillam v. The Sioux City § St. Paul R. R. 
Co. Nov. 6, 1879.— N. W. Reporter, x. 8. vol. iii. No. 8, p. 353. 


Evidence. — Matters noticed by Court ex-Officio. — Foreign Language 
— (Head-note.) — The courts of this State cannot take judicial notice of the proper 
orthography of pronunciation of names in the Polish language. The State of Minne- 
sota v. Richard M. Johnson. Filed Dec. 30, 1879. — N. W. Reporter, x. 8. vol. iii. No. 
8, p. 982. 


Check. — (Head-note.) — A writing in this form — 


“ $200. Sr. Paut, Mryn., Jan. 22, 1879. 
“D. & Co., Bankers: Pay to the order of, on sight, two hundred dollars in cur- 
rent funds. E. L.” 


— is not a check, because no payee is indicated by it, and no action on it can be 
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maintained against the drawer on its non-payment. Fred. 11. McIntosh v. E. Lytle, 
Filed Jan. 5, 1880. — N. W. Reporter, n. 8. vol. iii. No. 8, p. 983. 


Mortgage.— Power of Sale. —Instalments. — Surplus. — (//ead-note,) — 
Where there is a mortgage containing a power of sale upon only one tract or parcel 
of land to secure a debt payable in instalments, the mortgagee may foreclose upon 
any instalment coming due, but such foreclosure exhausts the lien of the mortgage 
upon the land sold. The same land can be sold but once under the same mortgage. 
There can be a second sale to satisfy a subsequent instalment only when there re- 
mains land not sold at the first sale. 

Where a mortgage payable in instalments authorized the mortgagee, in case of 
default in principal or interest, “to sell the hereby granted premises at public 
auction, and convey the same to the purchaser in fee-simple, agreeably to the statute 
in such case made and provided, and out ot the moneys arising from such sale to re- 
tain the principal and interest which shall then be due on the said notes, together 
with all costs and charges, and pay the overplus, if any, to the said parties of the 
first part,” and one instalment being payable the mortgagee foreclosed under the 
power, and, there being but one tract, sold the entire mortgaged property for a sum 
more than enough to pay such instalment, and costs and charges, — Held, that he 
might apply the overplus towards paying the instalments not yet payable. William 
Fowler vy. John A. Johnson. Filed Jan. 8, 1880.— N. W. Reporter, x. 8. vol. iii. No. 8, 
p. 986. 


MISSOURI. 


Deed by Attorney. — There is a general disposition to relax the rigid rules of 
the common law in regard to conveyances. The formality and exactness formerly 
deemed necessary are not required. There is a disposition to give effect to the in- 
tention of the parties where that can certainly be ascertained from the deed. Hence 
a deed by an attorney for his principal which reads, “ Know that I, H., for my- 
self and as attorney for T. and wife, by their duly authorized letters of attorney,” 
though not strictly in accordance with precedent, is sufficient to show the intention, 
and such a deed is that of the principal and not of the attorney. McClure v. Her- 
ring. Supreme Court. — Jefferson City Tribune, Dec. 14, 1879. 


Insurance. — Condition. — Suicide. — Insanity. — A clause in a life insur- 
ance policy provided that “ in case of the death of the insured by his own act or 
intention, sane or insane,”’ the company should not be liable for the sum insured, 
but only for the net value of the policy at the time of the death. Held, that the 
above provision avoided the risk as to the sum insured in the case of an intentional 
self-destruction by an insane man; i. e., if the assured at the time of causing his own 
death was conscious of the physical nature and consequences of his act, and in- 
tended to put an end to his own life, although he was not conscious of the moral 
quality or criminality of such act. Atkins v. Columbia Life Ins. Co. Supreme 
Court. — Central Law Journal, Dec. 5, 1879. 


Bailments. — Pledge of Stock. — Dividends. — The pledgee of stock is enti- 
tled to receive the dividends ; and if the pledgor receives the dividends from the 
company, an action lies by the pledgee against the pledgor to recover dividends 


thus received by him. Gates v. Halliday. Court of Appeals. — St. Louis Republi- 
can, Dec. 3, 1879. 


Assignment. — Set-off. — In the case of an assignment for the benefit of credit- 
ors, a debtor of the assignor cannot, by taking, after the assignment, a transfer of a 
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claim held by another person, make such claim available as a set-off against his own 
indebtedness. Stifel v. Hospes. Court of Appeals. — St. Louis Republican, Dec. 3, 
1879. 


Common Carrier. — Partnership. — Agent. — In an action against a railroad 
as a common carrier, if it is sought to hold defendant as a partner of the road by 
which the goods were shipped, there must be some evidence from which an agree- 
ment in the nature of a partnership may be fairly inferred; and the mere fact that 
such roads are continuous, and that an association engaged in shipping goods be- 
tween points connected by these roads, and using its own cars, and employing 
agents distinct from those of these roads, was in the habit of giving through bills of 
lading between these points, and distributing the freight received amongst the roads 
actually engaged in the carriage, in proportion to the freight earned by each road, 
is not evidence of a partnership between the roads, or that the shipping association 
made the contract of affreightment in question as agent of defendant. Watkins 
v. 7. H.§ 1. R.R. Court of Appeals. — St. Louis Republican, Dec. 10, 1879. 


Mutual Benefit Societies. — Difference between a Contract of Benefit 
and Contract of Insurance. — The question was whether a benefit accruing on the 
death of a member is to be viewed as an insurance on his life. The circumstances 
of the case are these: Charles Wilby, in his lifetime, became a member of “ The 
Expressman’s Aid Society ” and of “ The Expressman’s Mutual Benefit Associa- 
tion,” both of which were voluntary incorporated associations. He was also an em- 
ployé of the Adams Express Company, and a member of its benefit society. He 
died in October, 1878, and upon his death certain sums of money became due from 
each of said associations by virtue of such membership. The several societies paid 
the fund into court, and asked the court to determine whether the money belonged 
to the representative of the deceased Charles Wilby or to the representative of his 
deceased wife, Margaret Wilby, who died previous to the death of her husband. 
Under the by-laws of the societies their members have the right to name the benefi- 
ciary to whom the benefit shall be paid in case of his death, and Wilby named his 
wife. After her death he made no attempt to change the beneficiary, and as there 
was no contract by the society with the wife, and she was a mere appointee to 
receive such benefit, if any, as might accrue at his death, the appointment failed by 
her previous death, and the benefit reverted to the husband. The court, therefore, 
directed that the fund should be paid to the husband’s administrator. Ezpressman’s 


Aid Society v. Lewis et al. St. Louis Circuit Court. — St. Louis Republican, Dec. 23, 
1879. 


NEBRASKA. 


Strike. — Conspiracy. — Damages.— M. and seventeen others, employed by 
R. as journeymen tailors, conspired together to stop work simultaneously, and re- 
turn their work in an unfinished condition. This intention they carried out, and R. 
was damaged in losing the money which he would have received from the completed 
garments, as well as by the loss of customers and the injury to the character of his 
house for punctuality. Held, that the facts constituted a good cause of action against 


M. and his associates. Mapstrick vy. Ramage. Supreme Court.—Central Law Jour- 
nal, Dec. 19, 1879. 


NEW YORK. 

Evidence. — Entries in Plaintiff's Books.— Entries made by the plaintiff in 
his own books are not admissible to show whether a loan was made by the plaintiff 
to the apparent borrower or to a third person, the other acting as his agent. Peck v. 
Van Keller. Court of Appeals. — The Daily Register, Dec. 3, 1879. 
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Partition. — Parties. — Title. — Lien. — Notice. — In a proceeding to compel 
purchasers at a partition sale to complete their purchase, it was alleged that certain 
legacies were liens on a part of the property. The legatees were not parties to the 
partition. JZe/d, that as the legatees were not parties, any decision which the court 
might make would not be binding upon them,—that the purchaser should not be 
left to the chance of a contest with other parties, but was entitled to receive a good 
title. J/eld, also, that the fact that a voluntary partition had been made, and the 
legacies had become a charge on the part owned by the representatives of the testa- 
tor, made no difference, as the legatees had received notice, and were not bound by 
the partition. Jordan v. Poillon. Court of Appeals. — The Daily Register, Dec. 17, 
1879. 


Foreclosure. — Referee. — Fraudulent Conveyance. — Execution.— Ona 
reference to ascertain to whom surplus moneys on foreclosure or partition belong, a 
lien may be attacked upon the ground of fraud, and the referee has power to pass 
upon the question. No separate suit need be brought to attack the lien. Wherea 
debtor has made a fraudulent conveyance of real estate, a subsequent judgment 
creditor may sell the same under his execution, and the purchaser may impeach the 
conveyance in an action at law to recover the property. He is not obliged to file a 
creditor’s bill to set aside the conveyance. Bergen v. Snediker. Court of Appeals. — 
The Daily Register, Jan. 5, 1880. 


Certified Check. — Forged Check.—Liability of Banks.— The Commer. 
cial National Bank of Chicago drew a check on the Bank of New York in favor of 
Wirt Dexter, who indorsed and mailed it to Mrs. Godman. The check was pre- 
sented and certified. Soon after, the Chicago bank informed the New York bank 
that the check had not been received by Mrs. Godman, and requested it to stop pay- 
ment. The check, with the amount raised, was offered to Henry Clews & Co. in 
payment of some bonds. They sent it to the Bank of New York to ask if the cer- 
tification was good, and were informed that it was. On demurrer to the complaint, 
the court, reversing the decision of the lower court, held that the ordinary rules as 
to the liability of a bank on its certification, and upon declarations of its teller as to 
the certification, only apply where the bank has no special knowledge of the facts 
connected with the check, —that it was the duty of the bank to inform the messen- 
ger that payment was stopped. Henry Clews § Co. v. Bank of New York. Court of 
Common Pleas. — The Daily Register, Jan. 6, 1880. 


OHIO. 


Libel. — Judgment. — Trespass. — (/Tead-note.) — The final judgment in an 
action for libel on the publication of an affidavit for a search warrant is not a bar to 
an action for trespass in executing the warrant, where such warrant was void for 
want of jurisdiction in the court that issued it. 

In an action for libel founded on a writing published in the course of justice, the 
defence of privileged communication is not overcome by showing that the court in 
which the matter was published had no jurisdiction in the particular case then 
pending by reason of the limitation of time, if such court had a general jurisdiction 
of the subject of the proceeding. amprecht v. Crane. Supreme Court. Jan. 13, 
1880. — Cincinnati Commercial, Jan. 15, 1880. 


PENNSYLVANIA. 


Public Policy. — Specific Performance. — F. contracted to sell and G. to pur- 
chase fifteen shares of stock in a national bank, which were necessary to give G. 
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control of a majority of the stock. F. refused to deliver the stock. Held, that this 
was a contract which, for reasons of public policy, equity will not enforce by decree 
for specific performance. Foll’s Appeal. Supreme Court. Decided Nov. 17, 1879. 
— Weekly Notes of Cases, vol. viii. p. 28. 


ENGLAND. 


Will. — Words “actually received” considered. — ( Head-note.) — Bequest 
of share of residue to K. and G.; “but in case K. shall die before he shall have 
actually received the whole of his share and without leaving issue living at his 
decease, then and in such case, and whether the same shall have become due and 
payable or not, such part or parts as he shall not have actually received to be paid 
toG.” K. died unmarried, without having received any share of residue. J/eld, 
that the gift over was not void for uncertainty, but took effect. Martin v. Martin, 
L. R. 2 Eq. 404, disapproved ; Johnson v. Crook, L. R. 12 Ch. D. 639. 


Copyright.— Copy of Photograph. — The portrait of General Martinez Campos, 
or any other well-known character, copied from a photograph and applied to earthen- 
ware, with a wreath or other ornamentation, is not a new and original design, and 
cannot therefore be copyrighted. Adams v. Clementson, L. R. 12 Ch. D. 714. 


Evidence. — Illegitimacy.— Declaration by Deceased Parent. — In a case 
to ascertain next of kin of intestate estate, where the question in dispute was 
whether the father and mother of the claimant had ever been married, the declara- 
tion of his deceased father is admissible evidence to prove illegitimacy of the child, 
and such declaration may outweigh evidence showing that the father and mother 
were reputed to be husband and wife. Murray y. Milne, L. R. 12 Ch. D. 845. 


Agency. — Lunatic. — (Head-note.) — Plaintiff was a tradesman, and the defend- 
ant had given his wife authority to deal with the plaintiff, and had held her out as 
his agent, and as entitled to pledge his credit. Afterwards the defendant became 
insane, and whilst his malady lasted his wife ordered goods from the plaintiff, who 
accordingly supplied them. At the time of supplying the goods the plaintiff was un- 
aware that the defendant had become insane. The defendant afterwards recovered 
his reason, and then refused to pay for the goods supplied to his wife by the plaintiff. 
Held, that defendant was liable for price of the good. Drew vy. Nunn, L. R. 4 Q. B. 
Div. 661. 


Statute of Frauds.— Vendor and Purchaser.— Principal and Agent. 
— The defendant, a real-estate agent, made an agreement to sell land belonging to 
G. to the plaintiff, who paid a deposit. The defendant signed a receipt in his own 
name for deposit, and plaintiff signed an agreement containing terms of purchase. 
G. changed his mind, and declined to sell and complete the transaction, and plaintiff 
brought this suit for damages for breach of contract to sell. The jury found that 
defendant sold as principal. Z/eld, he was personally liable, and that agreement and 
receipt, taken together, formed a contract sufficient to satisfy the Statute of Frauds. 
Long v. Millar, L. R. 4 C. P. Div. 450. 


Evidence. — Public Document. — Reports of a department of government are 
not admissible as evidence of the facts stated therein. The question arose, in a suit 
to ascertain the next of kin of an intestate, as to the identity of A. M., the father of . 
the intestate, with a certain A. M. who was born at Quarto, near Genoa. To estab- 
lish this identity, the plaintiff offered in evidence a photographic copy of a report in 
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manuscript of one of the departments of the Genoese government, which had been 
ordered to examine and report as to the expediency of appointing A. M. a diplo 
matic agent of the government. In the report it was certified that he was born at 
Quarto, and was forty-four years old. Held, that, assuming the authenticity of the 
original report, it was not admissible to show age or place of birth of A.M. Polini 
v. Gray, L. R. 12 Ch. D. 411. 


Ancient Market. — Disturbance. — Injunction. — The plaintiff was the 
owner of the tolls of an ancient cattle-market at Brigg, which he held under a char. 
ter granted in the reign of Henry III, which had apparently been undisturbed until 
the defendants leased a lot of land near the plaintiff’s market, and held auction sales 
of cattle on Mondays of each week, the plaintiff's market being held on Thursdays, 
This action was brought to restrain defendants from continuing their sales, claiming 
an exclusive right to a market, and that defendant’s market was an injury to his, and 
asked for an interlocutory injunction. Held, by the Master of the Rolls, that defend. 
ants were, in fact, establishing a rival market, and ordered injunction to issue; but, 
on appeal, held, injunction improperly ordered, and plaintiff must wait till hearing 
on the facts for his injunction. Elwes vy. Payne, L. R. 12 Ch. D. 468. 


Mortgage. — The Law Times, of December 18, states the recent case of Cummins 
v. Fletcher, where reference was made to the rule, that if a mortgagor pledges two 
estates to different persons and for different debts, and those debts become united in 
the same creditor, both estates become pledged for the whole amount. This case 
was more than covered by that rule; for here both mortgages were made to the same 
person, and, in the opinion of Hatt, V. C., the authorities only require the coexistence 
of the two securities in the same hands; nor did he think the circumstance material 


that one of the debts might not be presently payable, or that no default had been 
made. 


Will. — Annuity. — (Head-note.) — . . . A testator bequeathed to his son an 
annuity of £40, from the period of his majority to the death or second marriage of 
the testator’s wife. The son attained twenty-one, and died before the widow. Held 
(affirming the decision of the Vice-Chancellor), that the legal personal representative 
of the son was entitled to the annuity until the death or second marriage of the 
widow. James, L.J.,said, . . . “ With regard to the annuity, we may make a guess 
that the son was intended to have the £40 only for his personal maintenance, and it 
may be difficult to imagine why it should be continued after his death. But it is in 
express terms an annuity to be paid until the death or second marriage of the testa- 
tor’s widow, and there is nothing which justifies us in cutting it down to the life of 
the son. It has never been doubted that a gift of an annuity for a term or pur 
autre vie is a gift to the annuitant and his personal representatives during the term or 
the life of the cestui que vie.” In re Ord. Dickinson y. Dickinson, L. R. 12 Ch. 22. 

This case is interesting in view of the cases criticised under the head of State 
Courts, Massachusetts, in the American Law Review, for January last, page 89. The 


case of Savery v. Dyer, which was there mentioned, was also cited by counsel in this 
case. 


